DOCUMENT RESUME 



ED 262 551 



EC 180 960 



TITLE 



INSTITUTION 

REPORT NO 
PUB DATE 
NOTE 
PUB TYPE 

EDRS PRICE 
DESCRIPTORS 

IDENTIFIERS 



Handicapped Children's Protection Act of 1985. 
Hearing before the Subcommittee on the Handicapped. 
United States Senate, Ninety-Ninth Congress, First 
Session on S. 415. To Amend the Education of the 
Handicapped Act to Authorize the Award of Reasonable 
Attorneys* Fees to Certain Prevailing Parties, and to 
Clarify the Effect of the.. .Act on Rightq, 
Procedures, and Remedies under Other Laws Relating to 
the Prohibition of Discrimination. 
Congress of the U.S., Washington, D.C. Senate 
Committee on Labor and Human Resources. 
Senate-Hrg-99-78 
16 May 85 
119p. 

Legal/Legislative/Regulatory Materials (090) 
MF01/PC05 Plus Postage. 

Costs; ^Courts; ^Disabilities; ^Federal Legislation; 
Hearings; ^Lawyers; Parent Role 

Congress 99th; Education for All Handicapped Children 
Act; ^Proposed Legislation 



ABSTRACT 

The document records testimony presented at a hearing 
on the Handicapped Children's Protection Act of 1985, which gives 
federal judges discretion to award to prevailing parents reasonable 
attorneys* fees associated with bringing their case to court* 
Prepared statements are presented from officials representing the 
American Association on Mental Deficiency, Consortium for Citizens 
with Developmental Disabilities, Council for Exceptional Children, 
Wisconsin Coalition for Advocacy, American Civil Liberties Union, 
Human Resources Center, and Florida Protection and Advocacy Agency. 
Statements of attorneys, parents, and senators are also presented. It 
is explained that the bill is a response to the U.S. Supreme Court's 
1984 decision in Smith v. Robinson which ruled that P.L. 94-142 does 
not allow the award of attorneys* fees to parents who, after 
exhausting all available administrative procedures, prevail in a 
civil court action to protect their child's right to a free and 
appropriate education. (CL) 



*:Nr *********** 

* Reproductions supplied by EDRS are the best that can be made * 

* from the original document. * 

************************************* *******4r ******* ******************* 



ERLC 



, S. Hrg. 99-7« 

HANDICAPPED CHKLDREN'S PROTECtlON ACT OF 

1985 



o 

UJ 



HEARING 

BEFORE THE 

SUBCOMMITTEE ON THE HAOT)ICAPPED 

OF THE 

COMMITTEE 01^ 
LAEOR AM) HUMAN RESOTJECES 
UNITED STATES SENATE 

NINETY-NINTH CONGRESS 
FIRST SESSION 
ON 

S. 415 

TO AMEND THE EDUCATION OF THE HANDICAPPED ACT TO AUTHOR- 
IZE THE AWARD OF REASONABLE ATTORNEYS' FEES TO CERTAIN 
PREVAIUNG PARTIES, AND TO CLARIFY THE EFFECT OF THE EDUCA- 
TION OF THE HANDICAPPED ACT ON RIGHTS, PROCEDURES, AND 
REMEDIES UNDER OTHER LAWS RELATING TO THE PROHIBITION OF 
DISCRIMINATION 



MAY 16, 1985 



U.S. DEPARTMENT OF EDUCATION 
NATIONAL INSTITUTE OF EDUCATION 
EDUCATIONAL RESOURCES INFORMATION 




y CENTER (ERIC) 



' Thj$ document has beon reproduced as 
rectived from the person or organi2tlK)n 
origtnaimg ii 

Minor changes have been mado lo improve 
reproduction quality. 



• Points of view or opinions stated m this docu« 
ment do j^ot necessarrfy reprtstnt otficwl NIE 
position or policy. 



Printed for the use of the Committes on Labor and Human Resources 

U.8. GOVERNMENT PRINTING omCE 
48«670 0 WASHINGTON : 1985 



gl^^BEST copy AVAILABLE 



COMMITTEE ON LABOR AND HUMAN RESOURCES 



ROBERT T. STAFFORD, Vermont 
DAN QUAYLE, Indiana 
DON NICKLES, Oklahoma 
PAUU HAWKINS, Florida 
STROM THURMOND, South Carolina 
LOWELL P. WEICKER, Jr., Connecticut 
MALCOLM WALLOP, Wyoming 
CHARLES E. GRASSLEY Iowa 



ORRIN G. HATCH, Utah, Chairman 



EDWARD M. KENNEDY, Massachusetts 
CLAIBORNE PELL, Rhode Island 
HOWARD M. METZENBAUM, Ohio 
SPARK M. MATSUNAGA, Hawaii 
CHRISTOPHER J. DODD, Connecticut 
PAUL SIMON, Illinois 
JOHN F. KEKRY, Massachusetts 



Ronald F. Docksai, Staff Director 
Kathryn O'L. Higgins, Minority Staff Director 



Subcommittee on the Handicapped 

LOWELL P. WEICKER, Jr., Connecticut, Chairman 
ROBERT T. STAFFORD, Vermont JOHN F. KERRY, Massachusetts 

DON NICKLES, Oklahoma PAUL SIMON, Illinois 

STROM THURMOND, South Carolina EDWARD M. KENNEDY, Massachusetts 

ORRIN G. HATCH, Utah 
(Ex Officio) 

Jane West, Professional Staff 
Sally Yozell, Minority Professional Staff 

ill) 



ERIC 



3 

3J8AjlAVA YS03 1838 



CONTENTS 



STATEMENTS 
Thursday, May 16, 1985 

Page 

American Association on Mental Deficiency, prepared statement 86 

Consortium for Citizens With Developmental Disabilities, prepared statement. 49 

Council for Exceptional Children, the, prepared statement 82 

Dussault, William L.E., attorney, Seattle, WA, prepared statement.., 15 

Franz, John, staff attorney, Wisconsin Coalition for Advocacy, prepared state- 
ment 89 

Larson, Richard E., attorney. Civil Liberties Union, New York, NY, prepared 

statement 40 

Additional statement 106 

Martin, Edwin W., president, Human Resources Center, Albertson, NY, and 

E. Richard Larson, attorney. Civil Liberties Union, New York, NY 31 

National School Boards Association, prepared statement 61 

Rossman, Jonathan P., executive director, Florida Protection and Advocacy 

Agen(y, prepared statement 92 

Simon, Hon. Paul, a U.S. Senator from the State of Illinois, prepared state- 
ment 4 

Tatro, Mary L., parent, Irving, TX; Edward Abrahamson, parent,' Sharonj 
MA; and William L.E. Dussault, attorney, Seattle, WA 6 

ADDITIONAL MATERIAL 

Questions and answers: 

Responses of Mary Tatro to question** submitted by Senator Nickles 95 

Responses of Mary Tatro to questions submitted by Senator Stafford 97 

Responivb of Mr. Martin to questions submitted by Senator Kerry 98 

Responses of Mr. Martin to questions submitted by Senator Stafford 99 

Responses of Mr. Abrahamson to questions submitted by Senator Stafford 100 

Responses of Mr. Abrahamson to questions submitted by Senator Nickles . 101 

Responses of Mr. Dussault to questions submitted by Senator Nickles 103 

Responses of Mr. Dussault to questions submitted by Senator Stafford 105 

<ni> 



ERIC 



HANDICAPPED CHILDREN'S PROTECTION ACT 

OF 1985 



THURSDAY, MAY 16, 1985 

U.S. Senate, 
Subcommittee on the Handicapped, 
Committee ok Labor and Human Resources, 

Washington, DC. 

The subcommittee met, pursuant to call, at 9:45 a.m., in room 
430 of the Dirksen Senate Office Building, Senator Lowell P. 
Weicker, Jr. (chairman of the subcommittee) presiding. 

Present: Senators Weicker, Stafford, Nickles, Thurmond, Kerry, 
and Simon. 

OPENING STATEMENT OP SENATOR WEICKER 

Senator Weicker. This hearing of the Senate Subcommittee on 
the Handicapped of the Labor and Human Resources Committee 
will come to order. 

The hearing has been convened to hear testimony concerning the 
Handicapped Children's Protection Act of 1985, which is a direct 
response to the Smith v. Robinson Supreme Court decision handed 
down on July 5, 1984. The decision has jeopardized the protection 
and enforcement of the educational rights of handicapped children. 
The Court ruled that the Education of the Handicapped Act, Public 
Law 94-142, does not allow the award of attorneys fees to parents, 
who, after exhausting all available administrative procedures, pre^ 
vail in a civil court action to protect their child's right to a free 
and appropriate education. 

In their dissenting opinion to the Smith v. Robinson decision, 
Justices Brennan, Marshall, and Stevens prophetically observed 
that, "Congress will now have to take time to revisit the matter 
and until it does, the handicapped children of our country whose 
difficulties are compounded by discrimination and by other depri- 
vations of constitutional rights, will have to pay the costs." 

Today we are accepting that invitation to revisit the matter. It is 
clear to me that Justices Brennan, Marshall, and Stevens were cor- 
rect; handicapped children are, indeed, paying the cost of the 
Court's misinterpretation of congressional intent. Unfortunately, 
they and their parents will continue to pay the cost until the 
Handicapped Childrens' Protection Act becomes law. 

In addition to being an incorrect interpretation of congressional 
intent. Smith v. Robinson is already having serious negative conse- 
quences for handicapped children. Enforcement of Public Law 94- 
142 depends largely on the individual initiative of parents who be- 

(1) 
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lieve that their rights have been denied. Without any hope of re- 
covering attorney's fees, even when they are absolutely rignt, most 

garents can no longei afford to pursue their rights in Federal 
burt. 

The bill that we are considering today is intended to be a simple 
restoration and clarification of congressional intent in enacting 
Public Law 94-142. In accomplishing that task, S. 415 addresses 
three straightforward issues. 

First, Federal judges will have the discretion to award to prevail- 
ing parents reasonable attorney's fees associated with bringing 
their case to court. 

Second, nothing in Public Law 94-142 shall be construed to re- 
strict or limit the rights, procedures, and remedies available to the 
parents of handicapped children under the Constitution, section 
504, or other Federal statutes prohibiting discrimination. 

Third, the provisions of the amendment will be retroactive to in- 
clude any actions or proceedings brought prior to, or pending at, 
the time of the Smith v. Robinson decision. 

Although simple in its language and intent, the provisions of S. 
415 are essential in insuring that handicapped children receive 
what is guaranteed to them by law. Congress intended that the 
prom'.ses of Public Law 94-142 v;ould be held out to all— not just 
the wealthy. The victory for the Nation's handicapped and their 
families embodied in Public Law 94-142 would be hollow indeed, if 
its enforcement remains tied to an ability to pay. 

Before starting, I would like to express my appreciation to Janet 
Bailey, of SL Association Inc., who is providing the interpreting 
services for the deaf. 

Now, we will hear from Senator Kerry, Senator Stafford, and 
Senator Simon. 

Senator Kerry. 

Senator Kerry. Thank you, Mr. Chairman. 

I am delighted to join with you and my colleagues here today to 
participate in this important hearing on S. 415, the Handicapped 
Childrens' Protection Act. I want to commend Senator Weicker for 
introducing this important piece of legislation which is designed to 
enhance the laws governing all handicapped childrens' rights to 
free end appropriate public education. 

It saddens me, and I am sure that my colleagues join me in the 
feeling, that we must be here today to redress this imbalance. Over 
the last year, as Senator Weicker has stated in his opening com- 
ments, the Supreme Court ruled in Smith v. Robinson that most 
cases concernmg the free and appropriate education of handi- 
capped children must be settled exclusively under Public Law 94- 
142, the Education of Handicapped Act. 

I think that is all of our belief that the Court's misinterpretation 
in this case, is discriminatory. Parents who prevail in court cases 
aimed at forcing school systems to live up to the law are currently 
not entitled to have those attorney's fees paid. In other words, fam- 
ilies with moderate or low income are barred fundamentally from 
access to the courts and as a result, their right to due process and 
to a decent education for their children is limited. 

As a freshman Senator to this subcommittee, I am obviously new 
to this process. I am new to the past intent of the Congress and the 
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laws that it has passed, but it is my understanding, as well as my 
belief, that neither Senator Stafford nor the other authors of 
Public Law 94-142 intended to limit handicapped children and 
their parents from access to due process. Nor did they intend the 
right to litigation be made available only to those who can afford 
it. As a former prosecutor, I am painfully aware of the financial 
and emotional burden that is placed upon individuals who are 
forced to pursue lengthy legal avenues, and who are even deterred 
from doing so as a consequence of the^r inability to be able to 
secure counsel. 

Additionally, I would like to point out that virtually all of the 
existing civil rights laws in this country contain provisions for at- 
torney's fees. I believe it is a fundamenteil guarantee of one's civil 
rights. I think the unnecessary hardship that is placed on families 
and the inequities resulting from Smith v. Robinson are in fact 
overwhelming and I look forward today to hearing the thoughts 
and the suggestions of our witnesses as they offer us their view of 
the importance of this legislation. Finally, I commend again, and 
recognize publicly, the important work that I think both Senator 
Stafford and Senator Weicker have offered on this subject, and 
thank them for their concern. 

Thank you, very much, Mr. Chairman. 

Senator Weicker. Senator Kerry, thank you very much. 

Senator Stafford. 

Senator Stafford. Thank you, Mr. Chairman. 

The Education of All Handicapped Childrea Act, Public Law 94- 
142, was enacted by the Congress in 1975, because we believed that 
disabled children were being excluded from public schools. This leg- 
islation mandated a free and appropriate education of all handi- 
capped children and provided full due process protections under 
the law. In July of 1984, the Supreme Courfc issued a ruling in 
Smith V. Robinson, which has already been discussed by the chair- 
man and by Senator Kerry and I will not repeat that portion of my 
statement, but I will say that when we originally drafted 94-142, 
we included prescriptive language concerning the administrative 
due process procedures that each State was to establish. 

The purpose of these administrative hearings was to provide a 
vehicle to resolve disputes between parents and school districts out- 
side the judicial system. In the vast m^ority of cases, this system 
has worked well. Very few cases have had to be resolved by ttie 
courts; fewer than one-hundredth of 1 percent. In virtually every 
other civil rights law, costs incurred by prevailing parties in court 
can be recovered if the judge chooses to make such a ruling, as 
Senator Kerry has pointed out. 

Critics of S. 415 fear increased litigation as a consequence of 
making fees available to parents who are successful at the court 
level. It is my belief that the knowledge that fees can be awarded 
will encourage local and State education agencies to work out com- 
promises with parents before court actions become necessary. 

A law that mandates a free and appropriate education to handi- 
capped children, that at the same time denies the. awarding of legal 
fees incurred to uphold that mandate is a hollow promise at best 
and it hurts the families most, that can least afford it. 
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Parents must have every opportunity to participate with local 
school personnel to develop programs for their handicapped chil- 
dren if Public Law 94-142 is to work effectively. That includes 
having the prospect of financial reimbursement for legal fees if the 
services of an attorney are necessary to this process; 

I hope that the Senate will act swiftly to amend the Education 
for All Handicapped Children Act, clarifying the congressional 
intent for the courts. And I, like Senator Kerry and others, salute 
our chairman, Senator Weicker, for his leadership on this impor- 
tant legislation. 

And I also look forward to hearing the witnesses this morning. 

Thank you, Mr. Chairman. 

Senator Weicker. Thank you. Senator Stafford. 

We would not even be here, I might add, were it not for your 
having put together Public Law 94-142. So that is where the com- 
pliments belong. 

Senator Simon. 

Senator Simon. Thank you, Mr. Chairman. 

I want to join my colleagues in appreciation of your leadership 
on this. Senator Weicker. I want to put my full statement in the 
record, and I also join in appreciation for Senator Stafford's origi- 
nal leadership on Public 94-142. I was, as a freshman Member of 
the House, a cosponsor of this legislation. WTiile there are a lot of 
things that I have done through the years that have received more 
publicity, I have to say that there is little that I have done for 
which I have received as much satisfaction as the creation of 
Public Law 94-142. 

I think that one of the things that was clear in the minds of all 
of us when we created Public Law 94-142 was that the economic 
status of the parents should have nothing to do with whether or 
not a child received an opportunity for an appropriate public edu- 
cation. I think the Smith v. Robinson decision by the U.S. Supreme 
Court, brings that into question for a great many people. You are 
talking about parents who already have serious financial problems 
simply because their children are handicapped. And to compound 
this by saying that they are not eligible for attorney's fees simply 
compounds all the problems. 

^ I would join in the point made by Senator Stafford that the deci: 
sion is, in fact, going to cause more litigation. It is going to make 
some school boards reluctant to sit down and negotiate and work 
things out. I think the law before Smith v. Itobinson —or the law 
as we intended it — was sound, and I hope we move back there 
quickly and get this bill out of the subcommittee and out of the full 
committee and through this Congress to the President very quick- 
ly. 

Thank you, Mr. Chairman. 

[The prepared statement of Senator Simon follows:] 

Prepared Statement or Senator Simon 

As one who cosponsored the original House version of the bill that became Public 
Law 94-142, 1 think that all of us who were involved in that process would have 
been surprised if we had known that we would be here today. 

Nothing could have been clearer to us than the fact that we did not want a par- 
ent's economic status to bo a factor in whether or not their child would bo assured 
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of an appropriate public education. That would have turned upside down the whole 
purpose of our actions in passing this law. 

But that turning upside down is, in e^ect, where this Supreme Court case, Smith 
V. Robinson puts us. The total lack of parents' ability be reimbursed for attorneys' 
fees means very few will have the resources to pursue their child's rights when it is 
necessary for them to do so. 

It should be said, first of all, that we are talking about only a small percentage of 
the handicapped school population. The record of the last 10 years has been overall 
an encouraging, one— showing the ability of schools to work with parents on behalf 
of these children. But there have been problems, and we can't ignore the fact that 
there continue to be some problems. 

Ironically, instead of encouraging schools to work cooperatively with parents to 
meet the child's needs, the Supreme CJourt decision gives an incentive to schools not 
to compromise on solutions, but to delay action, to stretch out the administrative 
process and to force parents into court for relief, knowing that their ability to go to 
court is lessened without attorneys' fees. 

Some fear that providing the possibility of attorneys' fees will increase the 
amount of litigation. I don't believe so. In the first place, attorne>s' fees have been 
granted by some courts in the past It has been au assumed possibility if the par- 
ents' case was successful. There is no indication that the possibility increased par- 
ents' interest in going to court. Under the bill we are considering, the attorney fees 
are still just a ' possibility"— depending on the success of the parents* actions and 
on the discretion of a court. 

Second, we know that parents of handicapped children have enormous financial 
and family burdens from the time the handicapped child is born. They probably 
have had to Hght many battles on their child's behalf before he or she is even of 
school age. They are not interested in getting into battles with the school system 
that they are probably going to have to be dealing with for the next 12 or 13 years. 
They do not want to delay their child's education for 1 day, let alone the sometimes 
years it takes to pursue administrative and court remedies. 

One other point is important. Some argue that the administrative hearings proc- 
ess should not be covered by this bill. Unfortunately the arguments on this ignore 
the fact thai these hearings— where witnesses are called and K)metimes technical 
and medical evidence is offered- are quasi-judicial, and certainly the schools have 
access to counsel for these hearings. It is simply an issue of fairness to ensure that 
parents may also have the advice of an attorney for these hearings. This does not 
affect the informal process in which parents meet with school officials to work out 
and lEP for their child. It would only be where the informesal process do not work 
to provide an appropriate education, and it is necessary for parents to move to the 
formal hearing level, that attorneys would become a possibility. 

Mr, Chairman, I hope we can move quickly to the adoption of S. 415, which is one 
of the most important pieces of legislation affecting the lives of handicapped chil- 
dren in this country to be considered in the last 10 years. 

Senator Weicker. Thank you very much, Senator Siir.on. 
Senator Nickles. 

Senator Nickles. I don't have an opening statement, Mr. Chair- 
man, thank you. 

Senator Weicker. All right, the first panel consists of Mary 
Tatro of Irving, TX; Edward Abrahamson from Sharon, MA; and 
William Dussault of Seattle, WA. 

Please have a seat and make yourselves comfortable. Why don't 
we proceed in the same order. Maiy, why don't you lead off We 
are looking forward to the testimony from all of you, and I am sure 
the panel will have a few questions to ask after you are through. 

I think that it might be best. No. 1, to assure all three of you 
that your statements in their entirety will be placed in ttie record; 
and, No. 2, we will hear from all the panel before the questioning 
commences. 
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STATEMENTS OF MARY L. TATRO, PARENT, IRVING, TX; EDWARD 
ABRAHAMSON, PAREN1\ SHARON, MA; AND WILLIAM L.E. DUS- 
SAULT, ATTORNEY, SEATTLE, WA 

Mrs. Tatro. Thank you very much for this opportunity to appear 
before this committee. My name is Mary Tatro, and I am the 
parent of a 9-year-old young lady named Amber, who was born 
with a congenital birth defect known as spina bifida, which means 
an open spine. We live in Irving, 7'X. Due to Amber's birth defect, 
like 98 percent of all children bom with spina bifida, she developed 
hydrocephalus or water on the brain. She has partid paralysis of 
her lower extremities, and walks \nth braces and crutches. Because 
of this paralysis she has poor bowel and bladder control. She has 
had many surgeries in her young life; among these were surgeries 
to close her back, installation of a shunt into her brain to relieve 
the hydrocephalus, tv/o eye operations, two hip surgeries, and 
repair of a tethered spinal cord. 

Amber is truly an ideal Public Law 94-142 child. She functions 
well in the "normal" classroom with her "normal" peers. She re- 
ceives occupational and physical therapy, adaptive PE and is re- 
sourced for 1 hour each day— 45 tiiini'tes for math and 15 minutes 
for handwriting. She has just received her report card, and her 
lowest grade was a B minus. 

The bladder problem was the kicker when it came time to enroll 
Amber in the Irving Independent School District's early childhood 
program, thus beginning 5 years and 2 months of pure hell for the 
Tatro family. Because of the paralyzed muscles to her bladder, 
Amber has had many, many bladder infections until a fairly new 
procedure was prescribed called clean intermittent catheterization 
or CIC. This is a very simple method of draining the bladder and it 
can be done by any lay person after a minimal amount of training. 
Most of the children can be trained to eventually do CIC for them- 
selves. This method keeps the urine from refluxing back into her 
kidneys. 

In 1978, I contacted the school district and informed them of 
Amber and her condition, including the fact that she must have 
CIC during the school day in order to try to keep the bladder and 
kidneys intact without further damage. In 1979 she was tested by 
the school and our lEP meeting was held. I had been informed by 
the school that even though Public Law 94-142 states that disabled 
children are eligible from age 3 through 5 for the program, the 
State of Texas does not allow disabled children to start to the early 
childhood program unless the child is 3 by September 1. 

Amber's birthday falls on October 9, so that right there she had 
to wait almost 1 full year before we could try to enroll her in the 
program. She had been in a school for disabled children paid for at 
our expense since she was a year old. There was no program for 
her at that school after age 3, because all of the children that she 
was in class with at that school started to the Irving Early Child- 
hood Program. Amber did not get to start to school at that time, 
and this is the way that the l^al battle went. 

In 1979, testing was done by the school district and Amber quali- 
fied for the program. The lEP meeting, which is called an ARD in 
Texas, was held and CIC was refused. I had prepared by taking doc- 
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umentation from the Office of Civil Rights in Kansas City, MO, in 
regard to CIC as there had been a case there. 

I investigated and advised the school that several schools in the 
area already provided CIC, among those were Dallas, Fort Worth, 
Garland, and Terrell. We appealed. Due process hearing was held 
and we won. We filed civil rights complaint with HEW in Dallas. 
The Commissioner of Education upheld the hearing officer. Irving 
appealed. Irving appealed to the Texas State Board of Education 
who illegally overturned the hearing officer's decision. 

We asked for an appeal and were turned down after being in- 
formed that there was no provision under Texas regulations for an 
appeal before the board. We filed in the U.S. district court in 
Dallas. The judge ruled against our request for an injunction put- 
ting Amber into school and in fact more or less dismissed our case. 

In 1980 we appealed to the Fifth Circuit Court and were heard in 
June. The case was remanded with instructions, including the fact 
that CIC was a related service. Irving apperled to the Fifth Circuit 
Court for a rehearing, which was denied. 

In 1981 we finally had our day in court in January. After hear- 
ing the case, the judge issued an order to provide CIC while 
making the final judgment. Amber started to school after the 
school gave us the runaround the whole first day. 

We went back to court for a contempt motion against the Irving 
School District. Irving had stopped doing CIC. The judge again or- 
dered the school to provide CIC. They did from April through May. 

In 1981 we had another ARD to outline Amber's lEP for the 
coming year, including our giving the district new medical forms 
and prescriptions. The first day of school I was called at my office 
in Dallas and advised that the school would not provide CIC for 
Amber, which v/as due in 30 minutes, the reason for this being that 
we lived close to the school so that the superintendent said that 
they were not going to provide CIC. One week later Amber entered 
the hospital for surgery. I had to ask my friend to provide the CIC 
when the school refused again. How could I ask tMs child, who 
loved school so much, to stay out of school again because of her 
bladder? 

She had already lost time, and wanted to know then why she 
could not go to school with the other children when we would drive 
by the school. I told her that th<e judge had to say that she could 
go. The first thing that she mked when we went to court was, did 
the judge say that I could go to school? I did not tell this little 3- 
year-old that the school officials just did not want her in school, 
but they proved that many times over. 

In 1982 back to court for a contempt motion against the school. 
Irving was ordered to provide CIC again. The school appealed back 
to the judge and then to the fifth circuit again. 

In the fall of 1983; we had our second hearing before the fifth 
circuit court. Again we won. Again Irving appealed. Irving then ap- 
pealed to the Supreme Court. And in 1984, on April 13, 1984, our 
case was heard in the Supreme Court and on July 6, 1984, in a 9 to 
0 decision. Amber won her right to go to school with the supportive 
service of CIC. 
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However, because of Smith v. Robinson, our attorney fees were 
denied, even though we had filed separately from the case a 504 
complaint with HEW. 

I would like to say something at this point about the Department 
of Education Office of Civil Rights. The people in Dallas did a 
super job, they made their finding and triea to work with the 
school. I do not believe that the school ever answered the com- 
plaint. The case was referred by the Dallas Office to Washington, 
asking the Department of Education to have the Justice Depart- 
ment to enter the^case. 

They refused. However, when the Supreme Court decided to hear 
the case, the Department of Education in Washington wanted to 
enter as a friend of the court for the school district. The Justice 
Department wanted to enter on Amber's behalf, so that no one was 
allowed to enter a brief. 

The Dallas Office was flabbergasted. After all of their efforts and 
recommendations to have Washington do right the opposite of what 
Dallas recommended. You can understand if I tell you that I was a 
lot more than upset. 

Our legal costs for the due process hearing, which we won, were 
less than $1,000. Unfortunately, the school district contested the 
hearing officer's decision, causing a long and unnecessary and very 
expensive legal battle. 

Tlie cost of our legal fees to finally win our case at the Supreme 
Court was almost $200,000. Luckily, after the fifth circuit hearing, 
we were able to get help from Advocacy, Inc., in Austin, TX, or wc 
would have been financially unable to continue to fight for our 
daughter's rights. 

Because they insisted on fighting the original hearing officer's 
decision and all subsequent decisions in our favor, the school dis- 
trict also spent over $200,0Qp unnecessarily which could have been 
used to improve educationsd programs. 

One of the Irving School Board members reportedly told the 
press that the district had really won the Supreme Court case be- 
cause they did not have to pay our attorney fees. 

School districts, especially in Texas, will go to the ends of the 
earth to fight parents of disabled children. They know that most 
parents are already tired from just the care that it takes for a dis- 
abled child. Some parents have moved from districts such as Irving 
rather than try to fight the system. We parents do not have the 
money to fight the school districts. We are already strapped with 
high medical costs for our disabled children, not to mention braces 
and wheelchairs and the like. 

If school board members had to pay these legal fees out of their 
own pockets, instead of using the taxpayers money, it would be a 
different ball game. 

Schools have the attitude that they will not, under any circum- 
stances, give an inch. Not even when they know that the parent is 
right. They will fight to the bitter end to see that disabled children 
are forced to accept just anything that they may want to offer. And 
in our case, they offered no alternative program at all. 

It is my belief that the Irving District felt that they would win 
our case, not on the merits of the case, but on the belief that we 
probably did not have the money to fignt a big school district like 
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Irving. Besides that, they felt that we would not have the stamina 
or energy to fight the harassment and still continue the legal bat- 
tles. Irving was wrong this. time. We were very fortunate to find 
the resource of Advocacy to continue for us after we had already 
run up a large legal bill. The harassment the school district put my 
family through would finish people, but from somewhere we found 
the energy to continue. We knew that once we began this battle if 
we had to give up, then not only did our Amber lose, but every dis- 
abled child in the United States would lose. 

We parents have already had to fight to keep Public Law 94-142 
when the Department of Education tried to change the regulations 
enough to gut the law. This would surely have put these disabled 
children back in the closet with disabled children who in the past 
years were denied any type of education. 

Our disabled children deserve a chance. Surely, if our country 
can take care of the other countries of the world, we can surely see 
to it that our disabled children are afforded eaual opportunity 
under the laws of our land. Without the parents being able to re- 
cover attorney's fees. Public Law 94-142 is again gutted. School dis- 
tricts want to put a stop to these children having any rights. 

Is there really any justice for all? Not without your help, there is 
not. These kids are super kids and they surely deserve the same 
chance that nondisablea children have, the right to an education. 
Believe me, they would not be able to receive the rights unless the 
law is amended to include the awarding of attorney fees to the pre- 
vailing parents or guardians of disabled children. 

Thank you again for your work on this committee. We parents 
appreciate your work, not only for our children, but for all of those 
with a disability. 

I thank you for your time and this opportunity to appear before 
you. 

Senator Weicker. Mary, thank you for a very, very eloquent tes- 
timony. 

We will get to the questions later. 

Edward Abrahamson, it is very nice to have you here for these 
proceedings. 

Mr. Abrahamson. Honorable chairman and members of the com- 
mittee, I am Edward Abrahamson of Sharon, MA, and since my 
wife Janet is unable to be here today, I will tell you our story 
about what parents or guardians of a handicapped child must 
endure in order to defend the right of their children to an appro- 
priate education. 

There is a civil v/ar of sorts raging in the countryside. As you 
hear the names of just a very few of its notable battles; Kruell v. 
Biggs and New Castle County, North v. District of Columbia, Smith 
w.liobinson, Tatro v. Texas, Abrahamson v. Sharon School Commit- 
tee and the Commonwealth of Massachusetts, listen also to the 
plaintiff musketry of the parents, those folks named before the 
'versus", followed by the thunder of the defendants' heavy guns, 
those folks named after the "versus". 

How is that our Congress' noble and precious education for All 
Handicapped Children's Act born of the will of the people, sends 
our lightly equipped infantry parents against the cannonaded posi- 
tions of ensconced establishment? 
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After the debacle of Smith v. Robinson, we turned to you for just 
a bit more dry powder so that we may sustain our seemingly end- 
less battles. My son Danny's story began 11 months after birth in 
1966. 

One of three children, he was diagnosed developmentally retard- 
ed, a great shock to parents who typically, I am sure, never expect- 
ed anything to go wrong. Danny is multiply handicapped, with a 
kidney disorder and: neuromuscular seizures. He is severely retard- 
ed with autistic-liko behavior and has no verbal communication. 

The first dragon facing parents of handicapped children is the 
piecing together and maintaining of the proper medical support 
structure. This is, in itself, an expensive time and energy consum- 
ing endeavor, which in our case involved the mental health estab- 
lishment. 

The second dragon intimidating the parents of the handicapped 
child is the educational establishment. Some people of this esteb- 
lishment, perceiving perhaps more obligation to administrate than 
to educate, are busy balancing school budgets, never mind the lofty 
intent and the wording of a right-toeducation statute. So that 
when a parent petitions his school district for a program appropri- 
ate to his child's individual needs, per the statute, he is very often 
offered a totally inadequate response. 

Danny's "formal" education began in 1969 at a preschool day 
program. It suddenly became clear that he was intractable botn at 
school and at home. And in 1975 he was placed in an austere resi- 
dential program which could not handle his 12 to 20 daily attempts 
to escape. He was eventually placed in a more capable and costly 
year-round residential program despite tenacious resistance by our 
town's school superintendent. 

In 1979 the school authorities precipitously decided to ship him 
back to a 10-month public school program. Since the program 
changes offered were, from past experience, totally inadequate we 
were forced to reject the education plan, and were thereby plunged 
into the full administrative appeals process. This required us to 
hire an attorney and expert witnesses to defend our position in the 
hearings requested by the school officials, who were represented by 
legal counsel. 

We were now face to face vnth our third dragon: The legal indus- 
try surrounding our judiciary. The wheels of justice grind exceed- 
ingly fine and slow, and expensive. By the time our April 1980 
State administrative hearing was lost, and tten our October 1980 
State administrative appeal was lost, we were out of pocket and 
low in spirits. 

Nevertheless, we filed suit in Federal district court in January 
1981 against the School Committee and the Commonwealth of Mas- 
sachusetts but had to hurdle sundry expensive maneuvers and in- 
junctions to ensure that the town continued Danny's education 
while the appeals proceeded. 

In a February 1981 hearing, the Federal judge remanded the 
case back to the State's administrative hearing officer for reconsid- 
eration in light of new evidence. 

In June 1981, we lost the remand decision by the State adminis- 
trative hearing officer, who reaffirmed his original order. 
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In July 1981, the Federal court took additional evidence from 
expert witnesses. In January 1982, the court agreed with us that a 
free and appropriate education for Danny includes a residential 
program because it is essential to his learning of communication 
and self-help skills. One of several ironies in tihis case was that it 
took a Federal judge to use a Federal statute in order to enforce a 
State law, Massachusetts Chapter 766, upon which our precious 
Federal law was modeled. 

Our relief was short-lived however, upon notification that the 
town had appealed the case to the U.S. First Circuit Court of Ap- 
peals. By this time, expenses for legal services, expert witnesses, 
court costs, and transcribing days of testimony was into five fig- 
ures. We then learned that it would cost us at least an additional 
$5,000 just to continue. It was timed perfectly, just when I lost my 
job. Were it not for the prompt support of the nonprofit Massachu- 
setts Advocacy Center — whose attorney on the case is with us 
today, sitting behind us — and other organizations, who became 
amici curiae in the first circuit of appeal, we might not have even- 
tually prevailed in 1983, because we had been ground down to our 
knees although I believe that we never let it show. The fact that 
we again prevailed, however, still did not entitle us to reimburse- 
ment for our considerable expenditure on attorneys and expert wit- 
nesses. 

It is also quite clear that it is not possible to even go through 
even the administrative hearings without competent legal repre- 
sentation and expert testimony. This would risk jeopardizing an 
entire case at its inception because the careful preparation of evi- 
dence and questioning of the witnesses is essential. 

Most of this happens at the quasi-judicial administrative hearing. 
Therefore, we urge that Congress expressly authorize administra- 
tive hearing officers as well as courts to award to parents who pre- 
vail, reimbursement for their considerable expenses incurred in 
both administrative and judicial proceedings. Authority to reim- 
burse for the administrative hearings should also be given to the 
administrative hearing officers because the parties should be dis- 
couraged from appealing to the courts unless absolutely necessary. 

Thank you. 

Senator Weicker. Thank you very much, Ed. 
William Dussault. 

Mr. Dussault. Thank you. Mr. Chairman, and members of the 
panel. 

My name is William Dussault and I am an attorney in private 
practice from Seattle, WA. Having submitted my written testimony 
m advance, I am going to depart from reading it just slightly and 
give you some personal perspectives on this issue that perhaps 
might be illuminating. 

I have had the opportunity to represent parents like the ones 
who are on the panel today, for almost 15 years in special educa- 
tion litigation. In the State of Washington, we were fortunate to 
pass a law requiring due process proceedings in special education 
as early as 1970. In that context, I have represented many hun- 
dreds of parents at the negotiation stage, the administration stage, 
and subsequently in litigation. 
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It is my strong belief that when both our State law v/as passed 
and our Federal law was passed there was a presumption that the 
parties would have a certain equality; that there would be respect 
between the parties. The school district would respect the parents 
for their knowledge of their particular children^ and that the par- 
ents, in turn, would respect the school districts for their knowledge 
of education of handicapped children in general. 

It is my experience in literally hundreos of negotiation cases that 
the anticipated respect has, in fact, been granted between the par- 
ties and that there are only a small nuniber of cases where, for 
whatever reason, a dispute arises. I have represented parents with 
all kinds of socioeconomic backgrounds; all kinds of questions and 
having children with all types of disabilities, from the mild disabil- 
ities to the very severe. 

Some of the parents have strong feelings and some are only 
mildly involved. But we place them all within an administrative 
hearing process where the premium appears to be on winning. It is 
almost like the Vince Lombardi school of litigation; the contest be- 
comes everything, not the outcome for the child. We have lost sight 
of the fact that what is really at risk here is the child. 

In the early years of the due process hearings that went on in 
the States, the primary focus was the child. We focused on trying 
to obtain the appropriate individu^ized program for the child. It 
was my experience that school districts "lost"— I use that term in a 
very limited context— more cases than they won. They became 
aware that their traditional autonomy and position of authority 
was being eroded by a new concept in education. 

Clearly 94-142 signaled a revolutionary new concept in educa- 
tion, giving parents an equal and a substantial right to determine 
programs with the school districts. And that is unique in education 
today. 

The hearings started to become more and more formalized. 
School districts used in-house counsel, hired expensive outof-house 
counsel, sometimes used county prosecutors, sometimes used State 
attorney generals. Counsel was always available to the school dis- 
tricts. Counsel was not similarly available to the parents. 

I think it is very, very important to remember some facts when 
we hear criticisms that S. 415 will trigger a flood new litigation, 
with aggressive attorneys bringing suits solely for the purpose of 
achieving attorneys' fees. Awards of attorneys fees were available 
to some degree prior to Smith. We saw a split in the circuit courts 
in the United States with some courts awarding attorneys' fees, 
culminating 94-142 causes of action with section 504 and section 
1983^ causes of action under civil rights laws. Even though attor- 
neys' fees were awarded in some cases, prior to Smith, in fact, in 
the vast mcgority of litigation, the courts exercised their discretion 
and did not make such awards. Even when fees were considered by 
the courts, they were considered on the traditional bases used for 
evaluating such claims. It was not by any means an automatic 
award. 

I think that you will find that, given the numbers of hours and 
effort put into such litigation, the attorneys were quite often eating 
a good deal of their hourly fees, if not a substantial portion of 
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them. The awards made by the court did not come close to compen- 
sating the attorneys involved for the time that they had put in. 

A broad group of attorneys specializing in special education 
cases, if you will, a bar for the parents in bringing these cases, has 
simply not developed in the United States. There are less than 10 
attorneys in the United States in private practice who do these 
kinds of cases on a regular basis. Special eaucation law is compli- 
cated, and it is difficult and it is highly technical. It requires the 
assistance of expert witnesses that are also expensive. 

It is only through the incredible efforts of parents, such as those 
here on the panel, that any of these cases come to court. I know of 
no case where the parent has been able to fully compensate the at- 
torney for all the services rendered in these special education due- 
process appeals and the subsequent appeals. It simply has not hap- 
pened. 

I think that it is important as we look at the process to look at 
the balance of power between the two parties. The due-process pro- 
cedures were meant to resolve possible negotiation impasses in the 
development of students' programs. Public Law 94-142 established 
a system where parents and school districts could come to the table 
to attempt to develop a program on an equal basis. When an im- 
passe is reached in that process, the law allows a due-process pro- 
ceeding. Any negotiation process— and vou are aware of this in 
your work here m the Seriate— nationally and internationally, de- 
pends upon both sides wanting something, and at the same time 
having something to lose. 

If one side in the negotiation process is not at risk, has no jeop- 
ardy, then what incentive is there for that side to n^otiate? We 
know that under the law the student is required to remain in the 
then-current placement during the entire pendency of the due proc- 
ess proceeding. 

That is, of course, to the advantage of the school district, which 
has placed the child in that program prior to the negotiation. We 
know, from the recent Supreme Court Burlington decision, that if 
the parents remove the child from the then-current placement, 
they do so at their own financial risk, quoting from the Court's 
opinion. Thus, there is no incentive for the parent to drag this 
.hearing out, to make it complicated and extended. 

The advantage is to the school district, because the child remains 
in placement during that period of time, at the school district's ad- 
vantage. There is no disadvantage to the school district as to attor- 
neys' fees, at this point, because they have their in-house counsel 
or they have counsel provided through Government sources. Essen- 
tially the school district has no risk in the proceeding, and it is to 
their advantage to delay. 

The parents on the other hand know that they have 12 to 14 
years of public education provided at public expense for their child. 
The cases represented before you on this panel took 6 years and 4 
years respectively out of a total educational program of 12 to 14 
years. Was that to the child's advantage? Was that to the parent's 
advantage? 

Clearly not. It is to the parents advantage to settle the case 
quickly and efficiently to negotiate at the earliest possible stage. 
That negotiation can only take place if both sides on the negotiat- 
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ing table understand that there is some potential jeopardy for 
them. 

The recent Supreme Court Burlington decision, places the school 
district in some jeopardy; they now know that if their program is 
ultimately not to be appropriate, the district may bear some costs. 
S. 415, simply equalizes the position with regard to attorneys' fees. 
If the district fails to negotiate in good faith, the parents are going 
to have no option but to go to due process or to litigate. With both 
the Burlington ruling and S. 415, both parties are placed in an 
equal negotiating position. 

This provides the necessary incentive to bring the parties to the 
table on an equal basis. Far from encouraging litigation, I would 
tend to agree with Senator Stafford that this law is going to 
remove the impetus for a litigation. It is going to remove the incen- 
tive of the school district to delay, to obfuscate. It is going to en- 
courage them to come to the bargaining table in good faith, to 
avoid future costs. And in that respect, it is going to substantially 
bring us back to the implementation of the law as it was intended. 

I support your efforts. I am honored to present to this panel, I 
am more honored frankly, to sit at the same table with the parents 
that have not been beaten down by the exhaustion imposed by 
school districts. 

Thank you. 

[The prepared statement of Mr. Dussault follows:] 
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TESTIMONY OP WILLIAM L. E. DUSSAULT REGARDING 
SENATE BILL 415 
THE HANDICAPPED CHILDREN'S PROTECTION ACT OF 1985 

TO THE SENATE LABOR AND HUMAN RESOURCES COMMITTEE, SUBCOMMITTEE 
OF THE HANDICAPPED OF THE LABOR AND HUMAN RESOURCES COMMITTEE 

THE HONORABLE LOWELL P. WEICKER, JR., CHAIRMAN 

TO: SENATOR WEICKER AND MEMBERS OF THE COMMITTEE 

As an attorney in private practice since 1970, I have had 
the opportunity to represent many hundreds of parents and their 
handicapped children in attempts to obtain both the substantive 
and procedural rights to which they are entitled under both State 
and Federal law. I have also represented and consulted with 
local and state educational agencies and national organizations 
such as National Society for Children and Adults with Autism 
(NSAC) and the Association for the Severely Handicapped (TASH)* 
^ Working with parents, I drafted the 1970 Washington State 
••Education For All Handicapped Children Act" which was one of the 
first State laws to require individualized appropriate educa- 
tional opportunities for all handicapped children within the 
State* The law was conceived and drafted as a civil rights law 
to protect the rights of handicapped children to a free and 
appropriate public education. 

In order to correct the obvious inequities that existed in 
public education for children with disabilities, it was necessary 
to include withinthe law, due process protections that gave 
parents the right and ability to challenge school district deci- 
sions which either excluded or inappropriately placed handicapped 
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children* 

Subsequent to the passage and implementation o£ our State 
mandatory education law, Public Law 94-142 was enacted by 
Congress, based in large part upon two pieces of civil rights 
litigation, The Pennsylvania Association for Retarded Citizens v» 
The State of Pennsylvania and Mills v» The Washington, D*C* 
B oard of Education* As the prologue (Section 601) to Public Law 
94-142 demonstrates, the principal intent behind the law was to 
secure rights to free and appropriate public education for 
handicapped children who had previously been denied those rights* 

One of the key elements that made Public Law 94-142 unique 
in the context of education and civil rights legislation was the 
inclusion of specific procedural rights granted to the parents of 
handicapped children when substantive conflicts arose between the 
parents and the school districts* The due process protections 
were an attempt to mitigate the position of total authority and 
dominance previously adopted by school personnel* The law empha- 
sizes equality for both parties in the planning process, with 
each respected as having expertise in their respective areas: 
school districts, in the technical aspects of education of 
handicapped children in general; and parents, in the highly 
specialized and diverse needs of their individual children* The 
educational program for each child was required to bo indivi- 
dually dosic;ned for each child's specific needs and a program 
that was "appropriate" for *:hat child was to be established* 

The term "appropriate" was not substantively defined in the 
legislation* Subse<[uent litigation, even including a case before 
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the Unltad States Supreme Court ( Rowley v> Hendrlck Hudson Board 
of Educati^lon )> has not resulted in a substantive definition of 
the word. For the most part, we are left with the concept that 
an ''appropriate*' program is to come out of negotiation and 
discussion between the school district and the parents with both 
parties participating and respecting tha other on an eq ual basis* 
Legislative history acknowledges Congress' belief that both sides 
of this process would act in Qood f aithr truly desiring to obtain 
a result in the best interests and for the benefit of the 
handicapped child* My experience in special educati^cn matters 
and the statistics presented by the Office of Special Education 
and Rehabilitation Services o^ the Department of Education in 
their Annual Report to Con^r^ss demonstrate that in the vast 
majority of special education matters, such good faith 
negotiation and program development has occurred* 

However, even within a good faith negotiation process, and 
certainly when bad faith is demonstrated, the parties may be 
unable to reach agreement* It was expressly in anticipation of 
such possible disagreement on program or placement elements tnat 
the due process protections of the Act were established* The 
presumption of equality for both parties was to apply in both the 
program development negotiation and the due process procedure* 
The Smith decision has significantly and nogaLlvely impacted the 
"equality" in the due process procedures* 

It is my strong belief, supported by the Congressional 
history, that Congress intended the due process procedures pro- 
vided in and pursuant to the Act to be a cooperative dispute 
resolution process that would not involve expensive, extended, 
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tine consuming professional adversarial relationships* In the 
first years of implementation of the Acti the Congressional 
intent was generally met* If Attorneys appeared in the proceed- 
ings at all# representation was low key with the primary focus 
being resolution of the disagreement in the least expensive, 
least time consuming way* Attorneys often acted as facilitators 
for both sides in the dispute to aid the parties in understanding 
their rights under the law and reaching an amicable resolution to 
any conflict regarding the child's program. 

Gradually! as school districts began to feel a loss of their 
traditional autonomy, their attorneys began to take a more 
formal f adversarial position. Hearings became more rigid. What 
was intended to be a quick and highly efficient means of resol- 
ving disputes often turned into extended litigation. It was not 
unusual for such cases to take years to come to conclusion. 

School districts have the inherent advantage in such a 
circumstance. Host school districts have access to legal counsel 
through several means. The larger school districts often have 
counsel on their staff or hire independent outside counsel on a 
regular basis. Many local education agencies have access to city 
or county corporation counsel or district attorneys* State 
education associations virtually all have access to the state 
attorney general* 

The parentSf on the other handi did not have access to such 
publicly paid, highly trained legal advisors* In order to obtain 
advic* on their rights and representation in the hearingSf the 
parents had to obtain private counsel* Fewi if any, publicly 
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supported legal services corporations included representation in 
special education among the services o££ered. ThuSi only those 
parents who were able to afford the private attorneys* fees or 
who were able to obtain pro bono assiittance were able to vitiate 
the rights of their children in the special education due process 
procedures* 

By I980f it was not unusual for contested special education 
cases to take six months to a year to come to their initial 
hearing* The procedures allowed for a review hearing at the 
state level, transfer to state or Federal trial courts, and 
consequent appeals. It made little difference whether the 
dispute between the parent and the school district was one based 
on good faith or one based on either parties* stubbornness or 
refusal to consider the position of the other* Because of the 
school districts* inherent advantage in having public funds 
available to pay for counsel, the initial goal of Congress of 
equalizing the relationship between the parents and the school 
districts no longer applied. Only those parents with exceptional 
endurance and resources were able to stay the course and complete 
the challenge to the program. 

Prior to the Supreme Court decision in Smith v* Robinson , 
parents who successfully challenged the school districts* 
proposals were sometimes successful in combining the various 
other civil rights protections established by Congress (Section 
1983 and Section 504) and obtaining court awarded reasor.able 
attorneys* £ces. The courts considered the respective positions 
of the parties, reviewed the equities, and approved attorneys* 
fees as the courts deemed appropriate as is traditional in civil 
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rights litigation* It is important to note that the fact that 
attorneys* fees were occasionally available and awarded did not 
spark a "rxood" of special education litigation across the 
country* Par from being a flood* special education litigation 
has been merely a trickle* 

The law contains numerous disincentives to pursuing litiga- 
tion* It establishes a requirement that the child will stay in 
the "then current** placement during thb pendency of the review 
procedures* A recent Supreme Court decision in Town of 
Burlington illustrates that any parent who unilater«.lly withdraws 
« chl^o during the pendency of the procedures and subsequently 
places the child in a private program does so at the parents * own 
financial risk* Thus it is clear that it is in the parents* best 
interest to reach the speodieBt possible resolution of any 
contested issue in the child *s educational program* The ad van-- 
tage of delay and procrastination in the hearing process rests 
solely with the school district* 

A cadre of private attorneys special izing in special 
education litigation have begun making their services available 
to defend school districts* The school districts* ability to pay 
attorneys* fees on a regular basis encourages development of the 
private bar* Parents in special education proceedings* however* 
have not been able to generate similar interest by private 
attorneys due to lack of sufficient and regular funding* Given 
the fact of ready and regular sources of funding and the inherent 
advantage to school districts in delaying and obfuscating the 
hearings* Congress* initial intent to equalize the positions of 
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the participants in the due process procedure have been 
completely obviated. 

Since the Smith v, Robinson decisionSf I have met with many 
parents of handicapped children who express valid challenges to 
the school districts* proposed program £or their children* 
Issues involving the appropriateness o£ place***e'^t, the need for 
related services, the identification of their childrens* special 
education needs, have all betn brought for review. Parents often 
have some familiarity with special education laws anO expect 
assistance through the due process procedures and subsequent 
appeals to obtain a quick resolution of the issue on behalf of 
their children. They are all faced with the pressure of tine as 
they readily acknowledge that their children have only a limited 
number of years available in public education* I am now forced 
to candidly advise them that, even if they challenge the school 
districts* position through the due process procedures on their 
own, they are likely to face a highly skilled attoi^ney as their 
opposition. If the parents are represented, the school 
district's attorney will, in all likelihood, utilize the time 
consuming and costly procedures available through various admini- 
strative procedure acts, through court rules in extensive 
discovery procedures, increasingly rigorous and legalistic due 
process hearings, and in the drafting and presentation of exten- 
sive legal briefs. In order to succeed in the due proctss 
procedures, the parents are going to have to respond in kind, 
despite the fact that the basic and underlyiing issue might be 
relatively simple and straightforward. 

Five years ago, the cost to parents to obtain representation 
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in special aducation hearings might have averaged a total of $500 
to $750 for a case* It was likely that the conflict could be 
r«8olved through effective negotiation prior to a hearing. If a 
hearing was necessary, there was some possibility of obtaining 
reimbursement of all or a portion of their attorneys* fees. 
Parents arc now advised that in the event an appropriate settle- 
ment of their dispute is negotiated with the school district, the 
negotiation itself nay cost $1,000 to $1,500, with no chance 
whatsoever of recovering that sum. Should full litigation be 
ntcessary, the cost may veil reach $15,000 to $20,000 through the 
initial hearing and initial appeal to the State or Federal trial 
court. As a result of the Smith case, there is no fee recovery 
even if parents are found to be correct in their position 
regarding the child's program. For all of the parents who have 
brought cases to me subsequent to the Smith decision, this advice 
has had a "chilling" effect, causing frustration and anguish. 
All have been discouraged from following through with the 
procedures notwithstanding the fact that they may have had a very 
valid substantive claim. 

The lack of availability of attorneys* fees in both the 
administrative and any subsequent court proceedings has resulted 
in such an inequality of positions between the parents and the 
school districts, as to make a mockery of the due process 
procedures set forth in the Act and regulations. The only way to 
bring this situation back into balance is to reins'tituto the 
situation that pertained prior to the Smith decision. Parents 
should be allowed to prose. - to the court justifications for an 
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award of attorneys* fees in both administrative and judicial 
proceedings subject to the courts* review, discretion and 
approval. 

S. 415# in a sinpldf cXear-*cut and completely understandable 
piece of legislation, provides the appropriate redress to ensure 
the equality of both parties to mitigate the inherent advantage 
to school districts of procrastination through legal devices. It 
re-establishes Congressional intunt to resolve disputes in a 
speedy and efficient process. If the promise of Public Law 94- 
142 to parents is to be realized, they must have a meaningful 
opportunity to actively participate in the development of their 
child's program. The expertise offered by the parents can only 
be effectively injected into the planning procedure when the 
school district perceives that it is at some financial jeopardy 
if it refuses to negotiate with the parents on an equal basis and 
in good faith. To protect the original civil rights focus of 
this most meaningful piece of legislation, Senate 415 is thus 
dramatically required. 

WLGD:nnf 
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Senator Weicker. Senator Stafford has another committee meet- 
ing that he has to attend but he will be submitting questions for 
the record. 

And I agree with you, Counsel, that people like Mary and Ed are 
to be complimented for waging a fight, clearly not just for their 
own children, but for the principles that apply to thousands of 
other children. 

Mary, I understand that the school system was repeatedly or- 
dered by both the hearing officer and the courts to provide cathe- 
terization for your daughter. Amber. 

How did the school system respond to these orders? 

Mrs. Tatro. We had a court order from the judge in Dallas, to 
get her into school and to do the catheterization. Twice they 
stopped. They kept saying, well, you did net give us the proper 
medical forms. I kept sending forms and returning them. They 
were medical forms provided to me by the school district. Every- 
time they would find something v/rong with it, whether it was a 
period in the wrong place or whatever. 

So one day they just called my attorney and said, "We are not 
doing the catheterization"^ and they stopped. It took us months, 
and months, and months to get back into the courthouse. My friend 
went to the school and did the catheterization for me, because I 
work in Dallas and there is no way that I could go from Dallas to 
Irving to do it 

Senator Weicker. How long did it take from the time that cathe- 
terization was ordered by the hearing officer until it was consist- 
ently provided for your daughter? 

Mrs. Tatro. You know, we finedly got her in school the latter 
part of the second year that she should have been there. They pro- 
vided CIC for a couple of months and then we started back in 
school in September, and that day they called and said that they 
were not doing catheterization that year, even though we had al- 
ready given them the new medical forms that they wanted, because 
we lived close to the school. 

But then she went to the hospital and it was some 4 months 
before we finally got back in school. At the ARD meeting to get her 
back from homebound into the school system I took a copy of the 
court order from the judge and a copy of the judgment and I passed 
it out to all the committee and we were again denied catheteriza- 
tion, even with a court order. The school district brought in doctors 
from the community, I suppose to overturn my doctor's decision, 
but they refused to do that. They did state that the prescription 
was valid and that is what the order said, with a valid medical pre- 
scription, they were to provide catheterization. 

It took some 8 more months to get back into the courthouse and 
thb time, he says, I do not want you to stop, more or less. The 
judge was really aware at that time that they were not being very 
reasonable. It seems that everything that we were doing was being 
harassed, you know, like when they stopped catheterization, they 
also tried to change the placement to another school. It was across 
town and not only did they stop the catheterization, but they 
stopped her bus, so that we also had to provide transportation to 
and from school. 
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It seems like every time that we would get things going OK, 
there would be something that would come up to try to make a 
row, and they did. 

Senator Weicker. What effect did this have on Amber? 

Mrs. Tatro. Well, luckily Amber was only 3 when this began. 
But it does have an effect on her, because there for a while she had 
no school to go to. And you know, it would just break my heart 
when she would say, "Mommy, why cannot I go to school; all my 
friends are going to school." 

But right now she does not realize what this was all about. I took 
her to the court because I felt that everybody needed to see what 
child you are talking about. And she hates going to court, but she 
loves school and she gets along well with her peers, and she has a 
good school. And all the people in the school are great. It is the 
adminbtration and the school board that we have had all the prob- 
lems with. 

A lot of times, school boards do not realize what administrations 
are doing, and a lot of the harassment came direct from the super- 
intendent of the schools. 

At one point, when we finally got her into the school and the bus 
was picking her up, the schoolbus was being followed by a truck 
from the sdiool district to time her to see how long it took her to 
get to school and get in her chair. This is because I had asked, you 
know, she was the only child on the bus, and I said, could you ^et 
her there 15 minutes early so that she could have some time with 
her peers? Well, no. They did this for 2 weeks, and I finally called 
a school board member and I said that I was tired of that. So that 
harassment ceased. 

But you know when a child has a person behind them with a 
stopwatch to see how long it takes them to get to her chair and 
when she got to her chair, the bell was ringing, that was how close 
they timed it. But it was nothing but pure harassment. 

We finally got a special education director in Irving that knew 
what special education meant, that was his field. The education di- 
rectors we had had before had been people who they had pulled out 
of the Irving system and just went and got them a certificate so 
that they could be the director and I am sure they were taking di- 
rections from the superintendent. 

Senator Weicker. Mr. Abrahamson, I understand that when the 
school district appealed the decision in your case you were finan- 
cially unable to continue the litigation. 

If the Massachusetts Advocacy Center had not stepped in at that 
point, what would you have done? 

Mr. Abrahamson. Well, it was a real question of where to turn? 

I suppose that I would have scratched around and possibly you 
know, it is hypothetical, possibly pulled together the resources to 
proceed, but I think that it is a very important question because a 
lot of people that would not have even gone half as far as I did, 
because they just did not know about organizations like Massachu- 
setts Advocacy. 

There are a lot of people who are just not reached by these situa- 
tions and it would have been very, very difficult even for me, who 
was aware of some of the support organizations, advocacy organiza- 
tions out there. 
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Senator Weicker. Mr. Dussault, one question for you. 

It has been suggested by some that the awarding of attorneys' 
fees should be limited to costs associated with court actions only 
and not be allowed the costs associated with administrative hear- 
ings. 

What is your response to that suggestion? 

Mr. Dussault. I suggest that that is a very shortsighted view. If 
you look at the statistics on special education advocacy, using the 
broad term, well over 90 percent of the cases are resolved at the 
administrative level. That is where the burden of most of these ac- 
tions take place. And very few cases are actively litigated. If you 
dissuade the awarding of attorneys' fees at the administrative level 
you have, again, taken away any incentive to negotiate in good 
faith at the administrative level, waiting for courts to resolve the 
issue. 

By the time that you get to court, most of the time, the parents 
have incurred attorneys^ fees at a minimum of $5,000 and often 
much, much higher than that. So placing that burden of not allow- 
ing the award in administrative procedures, you are still interpos- 
ing a substantial barrier to ihe parents proceeding. 

I see parents with these kinds of cases, literally three, four, or 
five a week. And now maybe the issue for that parent is a $50 addi- 
tional expense per week for physical therapy or occupational ther- 
apy. I am forced to tell them that they are going to have to spend 
at least $1,000 and maybe $5,000 in an extended administrative 
hearing in order to win $50 a week. And I am also forced to tell 
them that there is no way they are going to recover those outof- 
pocket expenses in the administrative proceeding to gain a very 
small benefit. What is happening unanimously now with the par- 
ents that see me is that they are simply deciding not to fight. By 
not allowing the awards for the administrative proceeding, you are 
encouraging the situation that parents are going to have lo either 
go all the way, or not be able to go at all. 

Senator Weicker. Senator Kerry? 

Senator Kerry. Mr. Chairman, thank you all for your testimony 
today. 

Mary, I would like to just touch on a couple of things if I can. 

Did you have any contact with public officials or with any kinds 
of people in various positions of authority outside the school system 
in an effort to help you? 

Mrs. Tatro. Well, I had written to my Ctongi-essman and my Sen- 
ator, and you know, once you start a due process hearing there is 
nothing that they can do because you have to go through the chan- 
nels. 

Senator Kerry. What about within the community itself, on the 
local level, did you make any efforts to try to impact the school 
system from the outside? 

Mrs. Tatro. Well, when we first went to the due process after 
they made a decision to appeal to the State board, I called some of 
them, and the attitude was, "We do not do medical services." 

And I had asked the offijials, in the beginning, the school board, 
I had asked the superintendent of schools to ask the school board, 
you know, tell them our problems and see if we could work it out. 
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I had been in several meetings, even before the ARD meeting, 
you know, giving them facts, why she has to have it, her doctor s 
testimony. The school district brought in testimony and it was 
just— the more you tried, it seemed the harder they worked against 
you. There was just no getting through to them that Amber had to 
have catheterization because without it she would be damaged. 

We were in the Fifth Circuit CJourt and the attorney was asked 
by the Judge what was her alternative education? And after much 
stammering, he finally said, a urinary diversion would be one. That 
was the attitude. I mean, they said, well, we have had kids in the 
Irving school district with spina bifida before. Yes, they had. Most 
of them have part of their kidney. But this was a new procedure 
and it was endorsed by the American Academy of Pediatric Urolo- 
gists, and I had given them all the paperwork. 

You know, I had dealt with them a couple of years, even before 
we were supposed to go for the ARD meeting, because I felt that 
they needed to have all the facts. But they had all the facts, it was 
just their determination that they were not going to do anything 
that was not on their "what-we-will-do-for-the-school-kids" list. 

Senator Kerry. Is that what they described to you? What did 
they say to you as their reasoning? What was their excuse for this 
continued reluctance to respond to you? 

Mrs. Tatro. Well, the initial decision, we went through the 
whole everything and we finally got down to the catheterization 
issue, and the special education director said we cannot provide 
catheterization, we cannot provide anything that is not on our list 
of medical things that we do. 

And I said, well, fine, I will see you in the Supreme C!ourt, not 
ever thinking I would, but unfortunately they took me. I did not 
take them. You know, and that is what a lot of people forget. 

I mean all that we wanted was Amber to be able to go to school. 
There was no school for Amber. We looked at the school in the 
area for the disabled children and because of her higher intelli- 
gence, I mean, she was excluded from there. And they could have 
said, well, we will contract her to Dallas which is across the bridge, 
but they offered me nothing. They said, take it or leave it. 

Senator Kerry. Now that it has been resolved, can you tell us 
after all is said and done what, from your perception, the school 
system has had to lay out, how their attitude might have changed 
as a consequence of all of this harassment? 

Mre. Tatro. Nothing has changed their attitude. It is my school 
that is good. Amber has got a super principal, and a nurae and ev- 
erybody is great with Amber. But when you get over to the admin- 
istration, it is not the same. 

I mean, even in the paper last week, the assistant superintend- 
ent made the statement, tnat well, you know, that this was just an 
isolated case to Amber, that this had no impact on other children 
and that everybody that came before their ARD committees, you 
know, would more or less be on their own. In other words, each 
thing would be a separate decision, which of course it is anyway. 
But I think that the attitude would be that if they did not want to 
do it in Irving, another type, say, physical therapy, they would still 
fight it. 
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I had a parent call me the night before I left to come up here in 
the Richardson School District, the nurse has taken it upon herself 
to quit catheterizing this child. And this chUd had a part of one 
kidnev. And it is vital that she have catheterization. Because of the 
trouble, they said, well, we have just stopped doing it, because we 
do not want to. So I mean right now he is in the process of going 
after the Richardson School District, but they do not take Public 
Law 94-142 money. But they can get them under 504 I believe. 

Senator Kerry. One final question to you, Mary, if I can. 

You obviously have a very special spirit and sense of persever- 
ence, but I wonder if you could describe in perhaps greater depth, 
more personal terms, what this did to you as a family and what 
this did to you in your community as you went through this proc- 
ess? 

Mrs. Tatro. Well, I did a lot of crying. You know, it seems like 
every time that you would turn around, they would come back 
with something else. And you just had to be strong enough to sit 
down and think about it and see what you were K)ing to do next. 
Because it was a battle, I mean a regular battle.! have got three 
scrapbooks full of clippings on the case. 

Like I say, you know, having a friend to talk to sometimes, you 
can get your frustrations out by just talking it out, but Amber was 
in the hospital one time, for instance, and the doctor from the 
school district went to the hospital attempting to see her charts on 
the floor. And took a person from the scncol district with them. I 
mean, that is harassment. But they did not get to see the charts. 
But this was because I told them that she would be back in school 
on Monday and we expected to have catheterization and the like, 
and that is when I took the court order and the prescription with 
me. 

But the judge, the last time that we were down there for a con- 
tempt motion, he told them, the attorney from the school district, 
Well, this is an ARD committee decision." They were overturning 
a Federal judge's decision by the ARD committee. They were deter- 
mined that they were not going to do catheterization and it did not 
make any difference what it took. 

Right now, she is getting catheterization. I mean there is no 
problem with it. The nurse, even if she is not at the school every 
day, she is at a school about a mile away, and she iust comes when 
it is time. And Amber is doing her own catheter by the way. She 
just needs some assistance with her getting everything ready or she 
would be in there all day ptherwise. But she has learned to do the 
catheterization, taught by the school district. 

Senator Kerry. Thank you. 

Mr. Abrahamson, I always thought that Sharon was a bastion of 
progressivism and I am surprised. Let me ask you, if I can— how 
did you draw the conclusion, what gave you the knowledge that the 
program initially was inadequate? Did some outside source inform 
you, or was this intuitive, or was this your own perception? 

Mr. A3RAHAMS0N. Well, there are a lot of rather easy clues when 
it comes down to it. You could speak to teachers in certain day pro- 
grams, and you wateh the child as he grows and see if there is any 
progress and then suddenly — because there are no programs at all 
available otherwise for the child. 
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We took a chance and sent him to, at our own expense, to a 
summer camp one year run by schoolteachers who were just run- 
ning a summer camp. These teachers were out of New York City 
and they had a camp in upstate New York, Reinbeck, NY. 

And it came as a great surprise to us that there were a whole lot 
of things that this child could do that they taught him. And we de- 
cided that he needed a promm all year round that in many ways 
emulated what they had done with him at this camp. But that was 
before the act was in effect, and we were obviously very happy 
when both chapter 766 and the Federal law, Public Law 94-142 
came into effect, because that gave us the opportunity to try out 
these things in a full-time program. 

Senator Kerry. And I would ask you the same question, as Mary. 

What was the response of the school? What was their reasoning 
for their reluctance to try to assist you? 

Mr. Abrahamson. I think that it just boils down to money really. 
We are in a period of economic decline^ as you know, Massachu- 
setts 2^2 came along which limited taxation on property in the 
towns. In Massachusetts the towns run their own school commit- 
tees. 

Senator Kerry. Have you ever done an accounting of what they 
spent in administrative proceedings and in their own legal fees 
versus what it would have cost? 

Mr. Abrahamson. No, I have not. 

I found it difficult to communicate in some ways with them after 
all of these proceedings, but I suppose that I should be more curi- 
ous a^^this point. However, the school committee took the attitude 
that OK, we will trj' this kid out in a— they did help us find a resi- 
dential program which was rather austere. And it ran somethincr 
like $9,000 or $10,000 a year which is not very much in that kind of 
a program— with the notion that maybe in a year or two he would 
be cured and that would be a good investment. And after he was 
cured, he would go back to a regular school program. 

And it was really, the bottom line was money all the way be- 
cause when I fought them for a better program, and the school su- 
perintendent put obstacles in our way, we found that it was simply 
a matter of jumping to a $10,000 program to about a $35,000 pro- 
gram at the time. And proposition 2V2 was in effect, and there was 
no money, that was what it amounted to. 

Senator Kerry. Was there any evidence that Danny was harmed 
during the course of this process, developmentaily? 

Mr. Abrahamson. That is very difficult to say. We feel like, and 
we have had expert witnesses testify that he does show signs of re- 
gression when he is not constantly reinforced— with mentally re- 
tarded kids and he has some autistic like behavior as well, you 
have to reinforce everything that he learns or otherwise he loses it. 
And without that constant repetition during the day, you know, 
you reward good behaviors and you neutrally redirect so called bad 
behaviors, and if you do not do this consistently all day long, and 
into the evenings and in the morning, training for his activities for 
daily living and so on, he loses it. 

And we have one example, to answer your question directly, 
where he had been somewhat toilet trained, for instance, at about 
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age 12, in that summer camp and then when he went back to his 
regular program, he lost that. 

Senator Kerry. Just a final question thr.t I would like to ask you 
as I did Manr. 

How did this impact your family relationship and community re- 
lationship? Was there a strong negative impact on that, or how 
would you describe that? 

Mr. Abrahamson. It has to. There are obviously great stresses 
within the family. I think that it had a serious effect on our eldest 
daughter. Danny is in between two girls, and I think that it affect- 
ed her quite a bit. I think that in some ways it affected my per- 
formance on the job, because I spent so much time following the 
case with my wife. Our relationships with our neighbors in the 
town, it is a small town. 

We decided just to keep a low profile because there were a lot of 
people with the attitude, I think, that basketball uniforms and foot- 
ball uniforms are what education is about and I am sure that it is 
important, but it is a process of education that has to take place in 
the entire country before people rv^alize that everyone is entitled to 
an education. 

Senator Kerry. Thank you, Mr. Abrahamson. 

Just one question for Mr. Dussault. 

Is there anything in the mediation process that could be changed 
or improved that might result in a less contentious litigious conse- 
quence? 

Mr. Dussault. I think that we come back to the issue of equality 
between the parties. Mediation will only work if both parties 
assume that there is a risk of unsuccessful mediation. I would hold 
great hope for a mediation process as a halfway position, if there 
was some sort of sanction for the failure of mediation ultimately, 
such that if there were an attorn^'s fee provision or a sanction 
against inappropriate^ performance, or an allowance, such as in 
Burlington, to allow the parents to ui^ilaterally place, in the event 
of an inappropriate program— then I think mediation would have 
something to say for it. 

But when no one is at risk, or when one side perceives the medi- 
ation as not being important, then it is used solely as a delaying 
tactic, and when the delays operate against only one party in the 
process, then I cannot suggest it or support it. 

Senator Kerry. Thank you all, not only for your testimony but 
for your advocacy. I appreciate it. 

Thank you very much, Mr. Chairman. 

Senator Weicker. Thank you very much. Senator Kerry and to 
every member. We appreciate your testimony. 

The last panel to testify will consist of Edwin Martin, now from 
Albertson, NY, the former Director of the Bureau of Education for 
the Handicapped, and Mr. E. Richard Larson, an attorney for the 
American CJivil Liberties Union of New York. 

While they come to the table, we will give our good friend here a 
recess. 

The committee will stand in recess for 3 minutes. 

[Whereupon a short recess was taken.] 

Senator Weicker. The committee will come to order. 

With that, why do we not proceed in the order that I announced. 
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Mr. Martin? 

STATEMENTS OP EDWIN W, MARTIN, PRESIDENT, HUMAN RE- 
SOURCES CENTER, ALBERTSON, NY, AND E, RICHARD LARSON, 
ATTORNEY, CIVIL LIBERTIES UNION, NEW YORK, NY 

Mr. Martin. Thank you, Mr. Chairman. 

Thank you, Mr. Kerry and other members of this committee. 

I am Edwin W. Martin, president of the Human Resources 
Center in Albertson, NY, which is the home of the National Center 
on the Employment of the Disabled. From 1969 to 1979, 1 was privi- 
leged to serve as the Director of the Federal Bureau of Elducation 
for the Handicapped, and in 1980 was nominated by the President 
and confirmed by the Senate to serve as the first assistant secre- 
tary for Special Education and Rehabilitation Services in the new 
Department of Education. 

I am here today to offer support for S. 415, which amends the 
Education of the Handicapped Act to authorize the award of rea- 
sonable attorney's fees, and which would clarify the effect of the 
Education of the Handicapped Act on rights, procedures, and reme- 
dies under other laws. 

I might say simply that I think that this legislation is extremely 
useful and vital to the appropriate implementation of Public Law 
94-142. 1 had the opportunity to work closely with Senator Stafford 
and other members of this committee and their staffs as well as 
parents and educators during the time from 1971 to 1975 when the 
bill was developed and a key premise of the bill was to assure that 
parents and disabled children would be able to have full due proc- 
ess protections under the law. When I came to Washington in 1966 
for the first time, it was to serve as staff director for the Ad Hoc 
Subcommittee on Handicapped in the House. 

And we began the first hearings which led, to the Education of 
the Handicapped Act being passed in 1967. We took more than 
1,000 pages of testiniony in that committee from parents and found 
that only one handicapped child in five was receiving appropriate 
special education. And that the parents could be turned away by 
school districts when they sought enrollment. There was not one 
State in the United States that offered full opportunity for educa- 
tion of those handicapped children. Many States had mandated 
such programs, but none was enforcing them fully and most had 
exclusionary provisions, which allowed the school districts to turn 
away children. Parents had no recourse at all. 

It is hard for any of us who did not talk with parents or who did 
not face these problems personally to imagine the distress that par- 
ents face when a school district told them, "We cannot help you, go 
away." These conditions persisted until the implementation of 94- 
142 a decade later, and in some limited instances, still persist as we 
have heard today. 

In other situations, children were placed inappropriately in existr 
ing special education programs. I do not know how many times 
parents told me about having their child, let us say, a cerebral 
palsy child with normal intelfigence placed in a classroom for the 
retarded because that was the only class available. Or how children 
were often sent off to a state school when they could have been 
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educated in their home community. Children with learning disabil- 
ities or emotional problems were told by the schools that they were 
lazy and not motivated. One of the most inappropriate placements 
was to take all the children who were disabled and put them in one 
building without regard to their educational needs, but just be- 
cause it was administratively convenient to have all the classes 
there. Whole groups of children — children with Down's syndrome, 
for example, were frequently classed as needing to be in a State in- 
stitution without regard to the fact that they might have the abUi- 
ty to benefit from a school program, a special education program. 

The problems that I mentioned did not disappear entirely with 
the passage of Public Law 94-142, nor as the result of the decisions 
in a number of Federal and State courts. Based on these experi- 
ences the Congress developed the due process procedures to assure 
parents of a mechanism for appealing decisions which they felt 
were inappropriate. In the years between 1976 and 1981, I had the 
overall responsibility for managing the Federal Government's spe- 
cial education and rehabilitation programs and for attempting to 
improve the performance in the States in their efforts to imple- 
ment the new law. Each year our staff visited States and we found 
that while improvement was noticeable, there were continuing 
problems. We discovered failures to provide physical and occupa- 
tional therapy and other related services such as catheterization, 
and we found children placed inappropriately, we found inappro- 
priate lEP's. We found failure to provide due process protections. 
We found a variety of other problems. A number of these problems 
resulted in litigation. Some of them under section 504. 

I might say here that Public Law 94-142 does not provide a full 
range of effective mechanisms for dealing with individual prob- 
lems. While the provides the due process procedures which are 
conducted at tho local and State level and the ultimate resolution 
at the court level — the only remedy really available to the execu- 
tive branch is to terminate funding to the State, or through the 
State to terminate funding or delay funding sometimes during the 
approval process of a State plan in the school district This is both 
legally cumbersome and politically and educationally unattractive 
and, in fact, has seldom been done. Although, as the Senator 
knows, I frequently did delay funding to a number of states until 
we tried to have some leverage to them and in many instances that 
did work. 

Senator Weicker. The problem is, as you correctly infer, the 
problem is that the impact of that falls on the child and not the 
wrongdoer which is the State. 

Mr. Martin. And that is the point, that in order for the system 
to work well in protecting children, the parents' opportunity to 
participate in hearings at the local and State level and ultimately 
to seek judicial relief must be encouraged. Without an effective due 
process system there is really no protection for children and par- 
ents in the law through the administrative process. 

The protections of section 504 and the diligent compliance efforts 
of the Office of Civil Rights to enforce this law have proven critical 
to the effective function of Public Law 94-142. I might add here 
that I am disappointed that the Federal Government's efforts in 
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monitoring and compliance have been so markedly reduced since 
1980. 

I could not help but think, when I listened to Mrs. Tatro, that in 
1980 we clarified the relations after a very careful process to in- 
dicate that clean intermittant catheterization should be provided 
under Public Law 94-142 and that regulation has been m effect 
since 1980. It took a great deal of care to get that regulation 
thought through. Judge Hufstetler, who was then Secretary of Edu- 
cation, reviewed it personally very carefully and it is, of course, the 
basic intention that was put into Place at that time, that the Court 
affirmed in that case. It should Rave been possible for the school 
district and the State of Texas to decide that on the basis of that 
regulation in 1980. 

It should be pointed out here that local school districts in the 
States have complied with Public Law 94-142 and their record in 
providing education for all handicapped children has really been 
quite good. The number of situations where problems occur is 
small. For example, if 99 out of 100 children were educated without 
an appeal, there v;ould still be 42,000 hearings among the popula- 
tion of 4.2 million children. If 999 cases out of 1,000, which would 
be a very good record indeed, worked smoothly, there would be 
4,200 hearing cases annually. 

The fact of the matter is that for the last year for which the in- 
formation was available, 1983, the National Association of State Di- 
rectors of Special Education identified only about 1,400 cases and 
onhr 67 cases went to court action. 

The total number of administrative hearings declined in a com- 
parable group of States from 1,800 in school year 1979-80 to ap- 
proximately 1,100 in school year 1983-84, and the percentage was 
reduced by 39 percent over those years, during which time the rem- 
edies that would be available through 415 were in place, for the 
most part. 

What I wish to communicate is that the relief that we seek, 
while critically important to the integrity of tWs system, as well as 
to the 1,000 or more families who might be involved, is not likely to 
exhaust the resources of the educational system. Why is it so criti- 
cally important then? 

First, in my experience with administering the law, the parents 
who have the least resources available to them in terms of income 
and education, and sometimes they are parents without familiarity 
with our language and culture, are much less likely to use the due 
process system than are parents who have more sources available 
to them. 

Further, the group of children whose parents may have less 
income and who face more complicated problems in their environ- 
ment need the resources of the education of the Handicapped Act 
most critically. 

I know the distinguished members of this committee, a number 
of whom are attorneys, know how expensive it is to prepare a case 
for Federal district court. I might add here that I know of parents 
who have faced legal fees of $4,000 for a due process hearing alone, 
not court action. 

And it is hardly something that the average parent can afford. 
Should the case require an appeal or possibly go on to the Supreme 
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Court, the expense becomes impossible to bear for all but a few 
wealthy parents. And the inability to cover attorney's fees will hot 
only stifle the rights of these people with low or middle income, but 
virtually any parent unless that parent is able to find free legal 
service. Perhaps more importantly for all children, without the pos- 
sibilities of court relief the due process hearing system will lose its 
effectiveness. 

School districts are generally represented by attorneys at local 
and State hearings. Without legal recourse, the parents will have 
to give up on their attempts to rectify their child s problems as we 
have heard so well from the other panel earlier. 

I think that one of the first times that I faced this. Senator, was 
a very interesting situation. A gentleman who was a general coun- 
sel of one of the Cabinet departments went through a due process 
hearing on his own child and told me how beaten and battered 
they were by that experience. They had decided to hire their own 
counsel and had paid the fees for it for the hearing. During the 
hearing, the school district resisted, implying that there was a 
great deal of responsibility on the part of this gentleman and his 
wife for the child's problems and so forth and so on. And he came 
back and he said to me; "You know, I never had quite appreciated 
what all of this was about, until I, as a former corporate attorney, 
and the general counsel of the Cabmet department got beaten 
around the ears. And if I cannot deal with this thing, how do other 
parents do it?'' 

That experience has stuck in my mind all of these years as I 
have thought about the need for 504 and the need for Public Law 
94-142 legal resources. 

I think that there is a good balance, by the way, under S. 415. 
The school districts can save dollars by settling the cases promptly. 
The parents, on the other hand, really risk losing everything if the 
case is not found in their favor. It is hardly a one-way street. And 
the school districts already have a good deal of advantage. They ap- 
point the hearing officers, they train the hearing officers and so 
the process does not begin on completely neutral turf, even starting 
as it does. 

In the course of my work in my teaching, I try to stay in close 
touch with parents of handicapped children and informed of the 
issues raised in the courts. I have been interested, for example, in 
the Burlington case, which as mentioned was just resolved 2 weeks 
ago. Here the parents also went all the way through the Supreme 
Court. In this case, I might say that it is kind of interesting as Sen- 
ator Kerry well knows, that the State of Massachusetts eventually 
became on one side of this issue and the school district on the 
other— the case is Burlington v. Massachusetts. And the court, as 
you know, awarded the costs of educating the youngster in a pri- 
vate school, something that the parents had been fighting for and 
had won at most levels throughout. But at the end of all of that, 
again, no legal fees, and so we have this ironic circumstance of 
going all the way through the courts, to the Supreme Court, got* 
ting tuition paid for the school year 1979-80, but no legal fees as a 
result of it. 

^ I am serving now on the mayor's commission on special Educa- 
tion in New York and there have been two historic Court suits 
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there, Jose P, v. the Board of Education and the Laura case, and in 
both public-interest lawyers were involved and in both they gained 
settlements affecting the lives of tens of thousands of children in 
New York City. 

Since the Smith v. Robinson decision, these public-interest law- 
yers are not able to recover their legal fees, and they have had to 
sharply reduce the number of cases they can do and particularly 
individual cases. They have to try and preserve themselves for 
class action kinds of situations. And as the members of this com- 
mittee know, that really flies against the very soul of this act. This 
act is designed to focus on individual needs, on individual situa- 
tions, on individual education plans, on individual participation of 
parents, and on the individual reliefs which are possible, when sit- 
uations are appealed through the due process procedure. If the due 
process system cannot allow parents to pursue these protections, 
the heart of the law is erased. 

And I did just want to point out, as both of you distinguished 
Senators know, the resources available to public interest law firms 
are limited as well. And as a person who is not an attorney and 
bears no interest in private attorneys' fees and so forth, I think 
that it is difficult to see a situation, as I see directly in New York, 
where the few resources that are available are now having to cut 
back their assistance to individual parents. 
^ We need to do everything i)ossibfe to encourage a greater propor- 
tion of parents to take an active part in the education of their chil- 
dren, to take advantage of the opportunity to speak on behalf of 
their child, if they feel a situation is justified. Parents feel over- 
whelmed by the prospect of arguing a child's case before the school 
ofiicals, to say nothing about school board attorneys. I do not know 
how niany parents have told me, it is not an easy matter to face 
the principal, the school psychologist, the teachers, all the experts 
and to try to say that you think that you know something differ- 
ently than they do. If they face extreme expenses, facing appeal de- 
cisions through the administrative and judicial system, they are 
clearly going to have to waive the protections that the Congress in- 
tended. 

I would like to say, in closing, that as a person who has worked 
for 32 years now, I am extremely grateful for this committee and 
for the leadership of Chairman Weicker, for the kind of activities 
that the committee has been involved in, since the advent of his 
chairmanship. Since its creation, this committee has played a criti- 
cal role in helping children and adults with disabilities. I remem- 
ber discussing the need for it with Senator Williams before it was 
organized, under the earlier leadership of Senator Randolph and 
Senator Stafford and Senator Williams and the other memoers of 
the committee. Mcyor gains were made for people with disabilities, 
but the battles of recent years particularly, have required great 
courage and insightful leadership and I know I express the feelings 
of parents and educators when I express our appreciation to you, 
Mr. Chairman, and for the work that you and your colleagues have 
done. 

Thank you for the opportunity to testify. I hope the full Senate 
and your colleagues in the House will approve your efforts, perhaps 
recognizing that today is your birthday, might see this as a delayed 
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birthday present for parents and children as well as for you, to re- 
establisn the protections under 504 md other similar acts that 
were available during the first yearb of implementation of Public 
Law 94-142 and which have proven to be most necessary and 
useful. 

Senator Weicker. I want to thank you very much and we vnll 
get back to questions. 

Let us hear then from Richard Larson, an attorney for the Amer- 
ican Civil Liberties Union. 

Mr. Larson. Thank you, sir. 

Senator Thurmond. Mr. Chairman. 

Senator Weicker. Yes, Senator Thurmond. 

Senator Thurmond. I wonder if you could permit me about 2 
minutes since I have another meeting? 

Senator Weicker, Of course, go right ahead. 

Senator Thurmond. I regret that scheduling conflicts prevented 
my earlier attendance at this hearing, but nevertheless I am glad 
to be here and look forward to reviewing the testimony which has 
been presented today in order to make '^ii informed decision on the 
merits of this bill, 

Mr. Chairman, I believe that such an informed decision can only 
be attained by having an opportunity to hear diverse views on leg- 
islation as important as the bill that we consider today. Such a de- 
cision would include consideration of the impact this measure may 
have on the Federal judicial svstem, public school administrators, 
members of public school boards, and other interested citizens. 

In my statement before this subcommittee on April 1, 1985, on 
the issue of advocacy for mentally ill persons, I said that it would 
only be reasonable and fair that State and Federal agencies have 
an opportunity to respond to the testimony presented, if they de- 
sired to do so, I am sure that no one can object to hearing both 
sides of a matter. Today I repeat those concerns and enlarge them 
to include the need for the committee to hear from spokespersons 
for affected local school authorities. For the benefit of those Sena- 
tors who have not made a decision on the merits of this bill, I 
think this is necessary. Personally, I would like to learn more 
about this bill. 

I respectfully request that those who may be affected by this leg- 
islation, but whose views may differ from those of the fine panel 
before us, be allowed the fundamental right to be heard. Having 
emphasized the need for completeness and fairness, Mr. Chairman, 
I do want to welcome all of the witnesses who have testified today 
and I shall be interested in carefully studying what they have to 
say. 

Senator Weicker. I thank the distinguished Senator from South 
Carolina for his comments. The record will remain open for at least 
a week to 10 days for those who care to go ahead and submit addi- 
tional testimony. 

I received the letter of my good friend. Senator Thurmond, rela- 
tive to a request made by the National School Board Association. I 
would like the record to show right now that this legislation was 
introduced originally in July 1984. These hearings were put togeth- 
er and I approved the final witness list on April 29, 1985. We had 
no request from the National School Board Association until May 
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2. At that time we were in the middle of other hearings, and I gave 
approval 2 days ago to their testifying in person and I have indicat- 
ed that they could certainly submit any statements that they care 
to for the record, and statements will be considered. I agree that 
we want to have all points of view. I think that it has to pointed 
out that the request to testify was a tardy one indeed. The invita- 
tion to testify, and it was given 48 hours ago, was declined. Ahd so, 
for whatever reasons— I am not going to speculate— we would be 
glad to have their testimony submitted for the record, and the 
record will remain open to receive that. 

Senator Thurmond. Mr. Chairman, I might say that the school 
boards felt that 2 days' notice was not enough. The National School 
Board 

Senator Weicker. They had a year's notice. 

Senator Thurmond [continuing]. Would like to submit a state- 
ment for the record. 

Senator Weicker. They had a Year's notice. 

Senator Thurmond. I think that it would be proper if we could 
invite both sides to come and appear. It seems that the impression 
is that only those who favor this legislation have been invited to 
come and appear here and have television advantage. The other 
side should be allowed to be heard, too. 

As I said, I want to study this bill. I have not made up my mind 
on it, but I do think that on any piece of legislation, both sides 
should be heard. This is the point that I am trying to make. 

Senator Weicker. The point is well taken and the record will 
remain open for the submission by the National School Board Asso- 
ciation or any other group or individual that cares to do so. 

Mr. Larson? 

Mr. Larson. Senator Weicker, I would like to open by thanking 
you and Senator Kerry and the entire subcommittee for the leader- 
ship that you have shown in trying to eliminate discrimination 
against the handicapped. 

I would also. Senator Weicker, like to thank you for introducing 
legislation that you did last July and reintroducmg again, the legis- 
lation as S. 415 this year. And, along with everybody else in the 
room, I am sure, I would like to wish you a happy birthday. Sena- 
tor Weicker. 

I believe that 1 am here in my capacity as the counsel for 
Thomas and Ursla Smith and their son. Tommy, in the Supreme 
Court last year. I have the unfortunate distinction of being the 
losing attorney in that case. It was a case that we certainly did not 
expect to lose at all. I have had a number of arguments in the Su- 
preme Court. I considered Smith v. Robinson to be the easiest case 
that I had ever had up there and it was my first loss. I was very 
surprised. 

S. 415 is necessary to overturn Smith v. Robinson. In my pre- 
pared statement, I address two separate things. One, why S. 415 is 
necessary to overturn Smith v. Robinson and the second subject is 
simply a matter of equity, that S. 415 is necessary to provide handi- 
capped children mth the same rights that are already provided 
under our civil rights laws to lots of protected groups; to older 
Americans, to racial minorities, to women, and to many others. 
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On the first point, the necessity of overturning Smith v. Robin- 
son, let us turn to Smith itself. As you stated at the outset of these 
hearings, Senator Weicker, Smith v. Robinson not only denied at- 
torneys' fees in the context of handicapped education, but it de- 
prived handicapped children of preexisting rights and remedies. It 
did so based upon a finding that C!ongress perversely in 1975 had 
itself denied rights and remedies to handicapped children when it 
enacted the Public Law 94-142. That is simply wrong. 

But the result of the Smith decision is that handicapped children 
today are much less well off than they were in 1975 when the mon- 
umental legislation was passed by Congress. S. 415 rectifies the 
mistake that the court made in Smith v. Robinson. It does so in 
three steps. It authorizes attorneys' fees, it restores to handicapped 
children their preexisting rights and remedies, and it makes the 
fee authorization retroactive to the date of Smith. It is a commend- 
able piece of legislation to overrule Smith, an objective which I 
think is absolutely necessary. 

The second point is that, indeed, S. 415 is nothing more than a 
piece of legislation giving to handicapped children, cWldren least 
able to protect themselves in this society, the same rights and rem- 
edies that are available to older Americans, that are available to 
racial minorities, to women, to other protected groups. 

Again, this is done through three steps. First, there is an author- 
ization of attorneys' fees. This is hardly unique. Congress has en- 
acted more than 150 Federal statutes authorizing attorneys' fees 
for the rich and sometimes for the poor as well. For the rich, for 
example, some of the earliest attorney fee statutes enacted by Con- 
gress were the Securities Act of 1933 and the Securities and Ex- 
change Act of 1934. Indeed, when a corporation sues another corpo- 
ration for an antitrust violation, the corporation is entitled to at- 
torneys' fees under the Clayton Act, if the plaintiff is the prevail- 
ing party. 

More recently. Congress, of course, in the last 20 years has en- 
acted a large variety of fee statutes for *hose who have been dis- 
criminated against when they prevail. For example. Age Discrimi- 
nation in Employment Act, the Equal Pay Act, the Fair Housing 
Act, title II and title VII of the Civil Rights Act of 1964 and literal- 
ly dozens upon dozens of others. 

In addition to authorizing fees in general in litigation, section 2 
of S. 415 authorizes fees in administrative proceedings. That too is 
consistent with the other fee shifting statutes. The Supreme Court 
held in New York Gaslight Club v. Carey, that where there is a 
mandatory exhaustion requirement, indeed fees are available. 
Handicapped children should be treated no less well than others 
who have to go through administrative mandatory proceedings. 

S. 415 restores to handicapped children all preexisting rights, 
remedies and procedures. And this provision, too, places handi- 
capped children on a par with other persons who are protected by 
Congress against discrimination. Let me give you an example. Let 
us say that a school teacher is denied equal pay for equal work. 
That school teacher has a civil rights remedy under a comprehen- 
sive Federal statute, enacted in 1964 and amended in 1972, which 
is title VII of the Civil Rights Act of 1964 as amended. 
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But that teacher also has a remedy under the Equal Pay Act of 
1963, which provides for double backpay and a means of liquidated 
damages, and there are different procedures. Additionally, that 
teacher can assert constitutional rights through section 1983. This 
is just one example of the fact that discriminated against persons 
in other areas of society have remedies that sometimes overlap and 
they are able to pursue their remedies. Handicapped children 
should not be treated any less well. 

The third point is that as S, 415 makes the fee authorization ret- 
roactive and applicable to pending cases, that is standard in fees 
law. Once again handicapped children should not be treated less 
well. 

This bill is simply, in my view, a matter of fairness, but it is 
more, of course, than a matter of fairness. It is rectifying the 
record of what this Congress, I think, quite clearly did back in 
1975. 

The ACLU strongly supports this legislation. 
Thank you. 

[The prepared statement of Mr. Larson follows:] 
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on behalf of the American Civil Liberties Union, I commend 
this Subcommittee and Chairman Lowell Weicker, Jr. for their 
leadership in seeking to end discrimination against the hand!-- 
capped. S. 415, the "Handicapped Children's Protection Act of 
1985," is a necessary component in this continuing effort to end 
discrimination against the handicapped. The ACLU fully supports 
S* 415 and urges its enactment. 

In this Statement, I will briefly address two interrelated 
subjects: (1) t;he necessity of enacting S. 415 so as to overturn 
the Supreme Court's decision last year in Smith v> Robinson , and 
thereby to restore to handicapped children the legal rights and 
remedies which were previously accorded to them; and (2) the 
noce:isity of enacting S. 415 so as to provide handicapped child- 
ren with legal rights and remedies similar to those which are 
currently available to older people, to women, and to minorities 
who are subjected to illegal discrimination* 
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!• S* 415 correctly Orerturns the Suprese 
Court's Decision in Saith v« Robinson 

In Smith v> Robinaon , U.S. 104 S.Ct, 3457, 82 

L.Ed. 2d 746, 52 U.S.L.W. 5179 (U.S. July 5/ 1984) , the Supreme 
Court not only held that Congress had never intended to authorize 
court-awardod attorneys fees to the parents or legal representa- 
tives o£ handicapped children who have been denied their logal or 
constitutional rights, but also held that Congress in enacting 
the Education £or All Handicapped Children Act [hereafter the 
"BAHCA"] in 1975 had perversely repealed by implication all pre- 
existing rights and remedies protecting handicapped children* 

The High Court's assignraent of such a pernicious intent to 
Congress is certainly questionable since Congress in 1975 quite 
explicitly sought to add to the legal protections accorded to 
handicapped children., see ^ e.q* , S. Rep, No. 168, 94th Cong., 1st 
Sess. 17, 23 (1975). Nevertheless, the Supreme Court held other- 
wise, with the result that handicapp^'d children are now accorded 
less protection than in 1975 when Congress enacted the EAHCA* 

S. 415 quite appropriately would overturn Smith v. Robinson 
and would fully restore to handicapped children all pre-existing 
rights and remedies. The bill accomplishes this objective in 
three steps. 

First, S 2 of S. 415 authorizes the counts in "any action or 
proceeding" brought under the EAHCA to "award a reasonable attor- 
ney's fee as part of the costs to a parent or legal representa- 
tive of a handicapped child or youth who is the prevailing 
party." This provision squarely rejects the Supreme Court's 
bottom line result in Smith v. Robinson , and correctly authorizes 
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the very awards o£ attorneys fees which are absolutely necessary 
for parents and legal representatives to obtain the assistance of 
legal counsel to enforce in reality the legal rights afforded in 
theory to handicapped children. If S 2 is not enacted, parents 
and legal representatives will ordinarily not be able to retain 
counsel and accordingly would be unable to assert most effective- 
ly, if at all, the legal protections accorded to handicapped 
children. 

Second r S 3 of S. 41:r providos that nothing in the EAHCA 
"shall be construed to restrict or limit the rights r procedures r 
and remedies available under the Constitution, title V of the 
Rehabilitation Act of 1S73, or other Federal statutes prohibiting 
discrimination." This provision squarely rejects the very pre- 
mise of the Supreme Court's decision in Smith v. Robinson (the 
premise that Congress through its enactment of the EAHCA in 1975 
had implicitly repealed all pre-existing rights and remedies pro- 
tecting handicapped children), and correctly restores to handi- 
capped children the previously available rights, procedures and 
remedies. If S 3 is not enacted, it will mean, for example, that 
an illegal or unconstitutional educational policy could not be 
challenged through a class action, which is the most convenient 
and inexpensive method for parents and educational agencies alike 
to resolve policy disputes affecting large numbers of handicapped 
children. 

Third, S 4 of S. 415 makes the foregoing fee authorization 
in S 2 applicable to actions or proceedings brought "after July 
3, 1984," or "pending on JUjl/ 4, 1984." This provision completes 
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the overruling of Smith v. Robinson by effectively filling in the 
gap between the date of the Supreme Court's decision and the date 
upon which S. 415 becomes law. If S 4 is not enacted » fee awards 
will be unavailable in any interim action or proceedingr and fee 
awards similarly would be unavailable to parents such as Thomas 
and Ursulft Smith who through counsel totally vindicated the legal 
rights of their handicapped son Tommy throughout six years of 
litigation. 

Each of the foregoing provisions of S. 415 is necessary to 
overrule completely Smith v. Robinson. S. 415 is well drafted to 
accomplish this necessary objective. 

2. S. 415 Correctly Provides Handicapped 
Children With Legal Rights and Remedies 
Sinilar to Those Accorded to Others Hho 
Are Subjected to Illegal Discrimination 

Enactment of S. 415 is particularly important to restore to 
handicapped children legal rights and remedies equivalent to 
those currently accorded to others who are subjected to discrimi- 
nation. Unfortunately, as the law now stands, handicapped 
children are provided substantially less protection against dis- 
crimination than are older people, than are women, and than are 
blacks and other racial minorities. S. 415 would remove these 
inequities by restoring equivalent rights and remedies to handi- 
capped children, a group undeniably deserving congressional 
protection rather than congressional discrimination. 

S. 415 would accomplish this protective goal (of providing 
equiv£lent rights and remedies), once again, through the same 
three steps. 
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First, S 2 o£ S. 4X5 authorizes court-awarded attorneys 
faes* This is hardly a unique congressional remedy* in factf 
Congress has already enacted more than ISO fee statutes, particu- 
larly as a remedy £or those who have been discriminated against* 
For example, fees are authorized by the Age Discrimination in 
Employment Act through 29 U*S*C* S 626(b); by the Equal Pay Act 
through 29 U.S.C. S 216(b); by the Fair Housing Act through 42 
U.S.C. S 3612(c); by Title II and Title VII of the Civil Rights 
Act of 1964 through 42 U.S*C. S 2000a-3(b) and 2000e-5(k), 1/ 
respectively; and of course by the Civil Rights Attorney's Fees 
Awards Act of 1976 (heroaftet the '*Fees Act**] through 42 U*S.C* S 
1988* The need for these fee statutes has been made apparent by 
Congress, time and again, through legislative findings fully 
Applicable here. For example, as stated by Congress in enacting 
the Fees Act: **civll rights laws depend heavily upon private 
enforcement, and fee awards have proved an essential remedy if 
private citizens are to have a meaningful opportunity to vindi- 
cate the important Congressional policies which these laws 
contain* ** S* Rep* No* 1011, 94th Cong., 2d Sess. 2 (1976) 
(emphasis added). The reason for the essential importance of fee 
awards is self evident: "In many cases arising under our civil 

1. Consistent with the fee provision in Title VII which autho- 
rizes fees for time spent by counsel in mandatory administrative 
exhaustion proceedings to enforce Title VII rights, see New Yock 
Gaslight Club, Inc. v* Carey , 447 U*S* 54 (1980), compare wobb v* 
Board of Education of Dyer County , 53 U*S*L*W. 4473 (u*S* April 
TT; 1985) (no mandatory exhaustion under S 1983), S 2 of S* 415 
correctly authorizes foes for time spent by counsel in mandatory 
administrative exhaustion proceedings to enforce EAHCA rights. 
Handicapped children, in other words, are properly provided no 
lesser protection by S* 415 than is already provided to other 
victiras of discrimination in other contexts* 
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rights laws, the citizen who raust sue to enforce the law has 
little or no monoy with which to hire a lawyer,** which in turn 
means that without tho potential of fee awards citizens would not 
**be able to assert their civil rights* ** Id. Accordingly, as 
Congress has also recognized: "If our civil rights laws are not 
to become mere hoXXow pronouncements which the average citisen 
cannot enforce, we must maintain the traditionally effective 
remedy of fee shift ing," id. at 6. In other words, unless the 
BAHCA is to become a mere hollow pronouncement which the finan- 
cially strapped parents and legal representatives of handicapped 
children cannot enforce. Congress roust guarantee access to legal 
counsel as provided for in S 2 of S* 415 so as to vindicate the 
important policies which the EAHCA contain. 

Second, S 3 of S. 415 restores to handicapped children all 
pre-existing rights, procedures and remedies. This pro/ision too 
is designed to place handicapped children on a par with other 
persons who are protected by congressional bars against' discrimi- 
nation. For example. Congress* enactment of Title VII of the 
Civil Rights Act of 1964 certainly did not deprive women and 
minorities of pro-existing constitutional and statutory protec- 
tions against discrimination, Johnson v. Railway Express Agency , 
421 U.S. 454 (1974); similarly. Congress' enactment of the Fair 
Housing Act of 1968 certainly did not deprive minorities of the 
pro-existing protection against discrimination in the Civil 
Rights Act of 1866, Jones v> Alfred H. Mayer Co. , 392 U.S. 409 
(1968). Nor should Congress allow it to be s&id that enactment 
of the EAHCA deprived handicapped children of pre-existing cons- 
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titutlonal and statutory protections* Handicapped childron, in 
other words, are entitled at a minimum to the same pre-existing 
protections as are other people who are victims o£ discrimina- 
tion. 

Finally, S 4 o£ S. 415 makes the £ee authorization in S 2 
applicable to ponding actions or proceedings. This provision is 
similar to the standard interpretation and application of Con- 
gress* mor«-than-150 *ee statutes* See_ , e«g. , Hutto v. Finney , 
437 U,S, 678 (1978) (Foes Act); Bradley v. School Board ot 
Richmond , 416 U.S. 696 (1974) (ESAA). The parents and legal 
representatives of handicapped children are entitled to no lessor 
protection. 

Conclusion 

S. 415 not only is important legislation; it is necessary 
legislation. Without full rights, procedures and remedies being 
available to parents and legal representatives of handicapped 
children, their rights will become less than mere hollow pro- 
nouncements. 

The ACLU fully supports the enactment of S. 415, and com- 
mends this Subcommittee and Chairman Weicker for moving quickly 
toward that goal. 
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Senator Weicker. Thank you very much. 

I really appreciate the testimony of both of you in terms of your 
experience, Mr. Martin, with HHS, and yours, Mr. Larson in the 
Smith V. Bobinson case. 

I understand that representatives from the National School 
Boards are in the audience, and I hope that they understand that 
the offer was sincere, that they submit their testimony for the 
record. 

It is my intention to bring this matter to markup within the next 
2 weeks, and to report it out. We are not going to delay. If anybody 
wants delay, they can have it on their own heads. 

It seems to me that there is an inequity here that deserves to be 
remedied. I think that I can answer, so that there is no holier-than- 
thou attitude in the room, which precipitates all of these battles, be 
it by school boards, or be it by States. I was appalled that my State 
of Connecticut filed an amicus brief in Youngberg v. Romeo, in 
effect saying that a State owed no more than custodial care. I 
thought that this was a point that we had gone by many decades 
back. 

Here is the State of Connecticut, which I consider progressive, 
just as my good friend. Senator Kerry, considers the State of Mas- 
sachusetts, filing an amicus brief supporting that limited obliga- 
tion, insofar as the State is concerned. And I think that I can give 
the ans^yer, whether it is the school boards that are going to fight 
these things down to the last inch, or whether it is the States filing 
those kinds of briefs, my own State of Connecticut included: money. 
Pure and simple: money. They do not want to spend the money, 
that clearly the law indicates now has to be spent. 

S. 415 gives to these American citizens nothing more than any- 
body else, the same as everybody else. Yes, more funds might be 
involved in that. But that is not reason enough, in my book, for 
either the State government or the Federal Government or any 
local authority to go ahead and take these people and harass them. 

If anybody is worried about there being a proliferation of law- 
suits, let me assure you, and I am sure that the various attorneys 
that are involved in this, the parents that are here, believe me, if 
you have a child, a member of your family with a disability, you 
have got all that you can do without worrying about going into 
court. Nobody wants to go into court. I do not know one person 
who wants to go into court. 

On the other hand, that the opportunity in America should be 
the same for their children as anybody else s child, I think that is a 
rather reasonable expectation on the part of any parent. And that 
is what is at issue here. 

The conflict is one of the law versus those who want to save 
money at the expense of a population which they consider to be too 
weak to fight back. 

Well, we have seen some very courageous people here today who 
have fought back. And I can assure you that Senator Kerry and 
myself and I suspect that a large m^ority of the U.S. Senate is per- 
fectly prepared to hardball on this issue. If somebody wants to 
fight, well, they have got one. 

Senator Kerry. 
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Senator Kerry. I join 100 percent in your coirmients— and unfor- 
tunately I have to leave. 

I just want to ask one question, if I may, to Mr. Martin. 

In your testimony you cited the Office of Civil Rights and the 
lack of compliance and monitoring that is going on. 

I wonder if you could just take a moment and document that 
since 1980? 

Are you prepared to do that, or perhaps would you like to just 
submit that in writing? But I would like to have that for the 
record. 

Mr. Martin. I will submit that in writing, but I can say that I 
have had a number of conversations with State officials thinking 
here about monicoring under Public Law 94^-142. I was recently in 
California for a meeting of the Council for Exceptional Children 
and spoke with the State education agency people responsible for 
administering the special education. They have not had a site visit 
on Public Law 94-142 since 1980. That is an example of the policy I 
am talking about. 

Senator Kerry. I appreciate your testimony and the testimony of 
the whole panel, and in particular the comments that were just 
made by the chairman. 

I guess that we are beyond the point of being baffled by it, but no 
matter how onQ serves or no matter how much one is in public life, 
the constancy with which we seem to see cheap decisions made by 
people in public life and the constancy with which we see a willing- 
ness to make such short-term, such shortsighted kirids of decisions 
which wind up ultimately costing society so much more, ultimately 
in expenditures— it just is a source of constant consternation. 

And I certainly join with the chairman in saying that this kind 
of basic fundamental right is so essential to our system and to who 
we are and what we are and what we stand for, that I join with 
him. I am sure that I speak for my colleagues who are not here in 
saying that this is a fight that we are certainly willing to stand up 
for and to take to the floor and I think ultimately can win on, and 
will. 

And I applaud the chairman. 

[Additional material supplied for the record follows:] 
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Tht CCDD Education Task Force it pleased to subsit testinony in 
support of S. 415, the Handicapped children*s Protection Act* The 
Education Task Force it comprised of a nunbek' of a^jor national 
organizations who are concerned about the provision of quality special 
education snd the rights cf children with handicaps and their families* 
These organizations representing teachers, parents, administrators, 
university professors, providers of related services, and children ^nd 
youth with hendicAps share a common bond of costnitment to the full 
ittpleaentation of p.L* S4-142, the 'Education For All a&ndlcappsd 
Children's Act* (bHa) * 

Passage of S. 415 is essential to overturning the Supreme Court 
decision in Smith v. Robinoon which placed the protection and enforcement 
of the educiktional rights of children in with handicaps serious jeopardy. 
O BACKGROUND 

In 1975, P*L. 94-142 was passed in response to a history of 
discrimination which resulted in the exclusion and segregation of 
children with disabilities from public education* While there has been 
substantial progress in the decade since EHA passage, much work still 
needs to be done to assure that every child with a disability is provided 
a free appropriate public education. 

In developing the EHA, Congress determined that parental 
participation In all aspects of educational planning and decision-Baking 
was pivotal to securing appropriate educational services for children 
with disabilities. Congress sought to guarantee parental participation 
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through a system of procedural safeguards. Among these procedural 
safeguards are the right to exanine records, to be assured 
non-discrlninatory evaluations, to oeek an independent evaluation, to 
receive notice of any decision to change the identification, evaluation 
or educational placement of the child and to participate as an equal 
partner with school district personnel in the preparation of the 
individualized education plan (lEP). These procedures were intended to 
produce a nutuallv agreed-upon educational plan and to resolve 
disagreements informally. 

However, Congress was well aware of the fact that the right to 
parental participation in the planning process does not autooatically 
guarantee appropriate services or resolve disagreements in all 
instances.* Congress, therefore, developed a formal adainistrative 
hearing procedure to resolve disputes which were not resolved through 
the lEP process. Either party has the right to initiate the due process 
hearing procedure. An impartial he<>ring officer presides. Each party 
has the right to exanii^e and cross-examine witnesses and present 
documentary evidence which is often technical or medical. A written 
decision must be issued within specified time-lines. Either party may 
appeal the administrative deciulon to court and is entitled to a trial de 
novo . It is these due process protections which gave parents the right 
and ability to challenge school district decisions which denied children 
with handicaps a free appropriate public education. 
Smith V. Robinson 

Last July the supreme Court decided in Smith v. Robinson that the BHA 
was the exclusive avenue of relief for a parent pursuing a claim for a 
free appropriate education for their child. In particular, the Court 



*A recent Supreme Court case, Burlington School Comm. v. Mass. Dept. of 

Edy ' — —U.S. —(1985, recognized that this cooperative approach 

would not always produce a consensus between the school officials and the 
parents, and that in any disputes the school officials would have a 
natural advantage...* 
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overturned prior practice which allowed parents to recover attornoy*t 
feet under Section 504 of the 1973 Rehabilitation Act (as aiended) or the 
Civil Rights Attorney's Feet Award Act in cases brought jointly under the 
three Btatutti. 

This decision has had a devastating effect on the ability of parenta 
to oecuro a froo eppropriate education for thoir children* 

We itrongly support s. 415 which seeks to overturn the Smith v. 
Robinson deciaion and a) end P.L. 94-142 to allow a court to reimburse 
parenta for their costs including legal representation, since P.L. 
94-142 doe© not specifically authorize award of attorneys fees, the 
majority of low and middle income parents can no longer afford to 
challenge a achool district's decision on the education of their 
children. The Education Task Force strongly believes that the protection 
of the educational rights of children with handicapa should not be 
limited only to those parents who are economically advantaged. 

As reported by the Congressional Research Service*, Congress has 
authorized the award of attorney 'a feea in virtually all civil rights 
actions brought under federal law. Attorneya* fees may be recovered for 
civil rights violations under the following federal laws: the Civil 
Rights Act of 1964 (titles II, III, VI, VII), the Pair Housing Act of 
1968, the Pair Labor Standards Act, tho Age Discrimination in Employment 
Act, the Age Discrimination Act of 1975, the Equal Credit Opportunity 
Act, the Voting Righta Act of 1965, the post-Civil War acta (42 U.S.C. 
Sec. 1981, 1982, 1983, 1985, and 1986), Title ix (tho sex discrimination 
prohibition), the Rehabilitation Act of 1973. the State and Local Fiscal 
Assistance Act of 1973, the Civil Service Refor.-n Act of 1978, and the 
Civil Rights of Institutionalized Persona Act. 



♦See, Supreme Court Holds That Awards of Attorney's Fees Are Not 
Permitted Under the Education of tho Handicapped Act, Henry Cohen# 
American Law Division* July 6, 1985. 
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Passage of S. 415 will demonstrate Congress* continued commitnent to 
the promise extended in 1975 that children with disabilities will no 
longer be treated as aecond-clast citizens and will be guaranteed 
appropriate educational services. 

o THE NEED FOR RglMBURSEHBNT OP ATTORMEY'S FEES TO T«E PREVAILIHG 

PARBNTj, STUDENT OR GUARDIAN IM ANY ACTION OR PROCEEDING UMDER THE ACT , 
It is intportant to consider this iasue within the context of the 
reality faced by parents of children with disabilities. Some opponents 
of this bill would have Congress believe that parents have nothing better 
to do than pick needless fights with their school districts. Nothing 
could be further from the truth. It it virtually impoaaible to convey 
the time, energy and costs involved in raising a child with a 
disability. Parents with children living at home, are responsible for 
all aspects of daily care. For many children this involves all areas of 
daily living: eating, toileting, dressing, hygiene, transferring 
(lifting). While all parents expect to care for their young children in 
this way, parents of children with disabilities must often continue this 
care throughout the teenage and young adult years. Day care and 
after-school programs are generally unavailable to children with 
disabilities. In most cases, any relief fron the daily regimen must be 
paid for by the family. Added to this is the treaendout expense and tine 
involved in designing and obtaining equipment and going to medical 
appointments. For children with physical disabilities, public 
transportation is often unusable and lift-equipped vans prohibitively 
expensive. Each recreational, medical or other outing requires planning 
and expense. These are just a few of the things parents have to cope 
with every day* 
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To this daily rtality in added the tine and energy involved in 
securing appropriate educational services. Along with the conprehensive 
new set of parental rights in the BHX cane a new set of responsi- 
bilities* Most parents cannot automatically exercise these rights. 
Besides issues of tine and expense^ nany parents are intimidated by the 
authority and complexity of the educational bureaucracy. It is not easy 
for nany parents to walk into a meeting with four or more professionals. 
Class and race differences exacerbate the difficulty. Some parents still 
accept as l fait accompli the decisions of school officials. While 
Congress believed, and wt strongly concuri that parents are the primary 
experts on their children, they are often not treated as such. Education 
and training by parent groups have helped nany parents attain the skills 
and confidence to fulfill their role under the Act. For all parents who 
becone involved, participation in the educational process require a 
considerable amount of time and energy. 

In most cases , parents do not formally challenge school district 
decisions. Despite efforts by some to confuse the issue, the informal 
procedures established by Congress are not affected by this bill. If an 
IBP can be agreed upon and it is implemented i the issue of attorney *s 
fees does not arise. Attorney's fees only become relevant when the 
formal hearing procedure and/or court action was necessary to secure the 
Congressional guarantee of a free appropriate education. 

It is critical to realize that the decision to pursue a formal 
complaint or file for a due process hearing is an incredibly hard 
soul-searching decision for most parents. Parents do not wish to be in 
an adversarial position with school officials. Parents are acutely aware 
that they will have to deal with these people for as many as 18 years. 
Anyone in this situation would prefer a good working relationship. The 




ERIC 




55 



formal due process hearing procedure and court action are taken as a laat 
rtaort after all efforts at informal resolution have failed and the 
parents are convinced that the disputed area is of critical importance to 
their child* Even then, in many instances parents just do not have the 
tine or emotional reserves to initiate the process* 

It is a fundamental issue of fairness that parents who must pursue a 
focmal hearing or court action in order to secure a free appropriate 
public education for their child be awarded attorney's fees if they 
utilize the services of an attorney nnd prevail. Many parents would not 
even consider pursuing the due process hearing procedure if they had to 
represent themselves* It is a very intimidating process that takes its 
psychological toll on the child and family, it should certainly be easy 
to understand how difficult it would be for a parent to cross-examine 
school officials and teachers, even if a parent had the requisite 
knowledge to do so. Moreover, school districts often employ attorneys to 
consult, prepare and/or present the district's position in these 
hearings* It is ironic that the National School Board Association 
Council of School Attorneys, with over 1,900 members, testified on H.R* 
1523 that fees should be denied at the due process hearing level in order 
to keep the hearing "informal and cooperative.* it is also ironic that 
parents are in effect paying for their school district's attorney through 
their tax dollars, while the school boards argue against their rigut to 
ht represented as well.* 

Another fallacy being promoted by some in opposition to the bill is 
that attorneys will be clamoring at the doors of pare.nts of disabled 
children with disabilities, encouraging them to pursue cases that they 



*School boards which do not use lawyers to present cases at due process 
hearings use personnel specifically trained to conduct hearings. 
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would not otherwise pursue. Again, parents will not jo through the pain 
and anguish of a hearing or court action just so that their attorney can 
be paid his/her regular fees. Ho parent looks forward to exposing their 
chlld*s personal and aedical information or being cross-exanined about 
their position regarding their child's education. The availability of 
attorney's fees simply assures fair access to hearings and court for 
those parents who are in the painful position of having to pursue such 
avenues in order to attain appropriate educational services. 

The CCDD Education Task Force fully supports the 'action or 
proceeding" language in S. 415 to cover reiobursenent for costs resulting 
from administrative and court hearings. This language is consistent with 
current case law. In Hew Ycrk Gaslight club> Inc. v* Carey , 447 U.S. 54 
(1980), the Supreme Court held that sinlliar language in Title VII of the 
1964 Civil Rights Act authorized courts to award fees to the prevailing 
party in the administrative hearing level or in court because the Act 
required exhaustion of the local or administrative procedure before 
proceeding to court.* The reasoning of the Court is equally apt under 
the EHA: 

It would be anomalous to award fees to the complainant who is 
unsuccessful or only partially successful in obtaining state or local 
ren^>dies, but to deny an award to the complainant who Is successful 
in fulfilling Congress' plan that federal policies be vindicated at 
the state or local level. 

As the USBA acknowledged in their ttstimony before the House on H.R. 
1523, "courts that have awarded attorney's fees for the costs incurred at 



♦The recent case of Webb v. County Board of Education of Dyer 

county U.S. (4/17/85) has no impact on the Gaslight decision. 

In Webb the Court denied fees at the administrative level because they 
were not mandated under the statute. 
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adninistrative hearings held under the Act have reasoned that since the 
BHA, like Title VII, requites parents to first exhaust their 
administrfitivt remedies befort seeking judicial relief^ then prevailing 
parties under the EHA are also entitled to recover legal fees for the 
costs of proceedings to vhich they must submit under the federal statute 
before going to Court' (p. 5), Several courts have followed this 
reasoning in BHA cases*^* 

In conclusion, S« 415 assures fair and equal access to the fornal 
procedures established by Congress in the EHA. Moreover, the award of 
fees only becomes applicable when the hearing and/or court action was 
necessary to secure the basic right to a free appropriate public 
education guaranteed by Congress in 1975. 



♦*The following decisions have awarded fees for the administrative due 
process hearing under the EHA: Gary B. v. Cronin , 542 P. Supp 102 (N.D. 
111. 1982); Patsel v. D.c> Board of Education . 530 F. Supp. 660 (D.D.C. 
1982)? Davis v. d^c> Board of Education , 530 F. Supp. 1215 (d.D.C. 1982); 
Capollo V. P.O. Board of Education , 3 EHLR 553!6c95 (D.D.C. 1982); Hilden 
V* Evans , 3 EHLR 552:299, 301 (d. Oregon 1980); Roe v. Riles , C.A, No. 
C-81-1602 HHP (Slip Opinion) (N.D. Cal. May 25, 1982); Department of 
Education v. Valenzuela , 524 P. Supp. 261 (D. Hawaii 1981); Department of 
Education v. Katherine D., 531 F. Supp. 517 (d. Hawaii 1982); see also, 
Espino V. Bestro , 708 p. 2d 1002, 1010 (5th Cir. 1983). 
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0 THE NEED TO RESTORE THE RELATIONSHIP BETWEEN THE EHA AUD SECTIOH 504 , 
SECTIOH 1983 AND THE O.S* CONSTITUTION 

Prior to the Supreme Court's decision In Saith v. Robinson , parents 
had available alternative neans of securing their child's right to a free 
appropriate public education. Contrary to the decision In Smith , 
Congress was avare of these other alternatives and Intended to add to 
then when it enacted the EHA in 1975. It is ioportant that legislation 
to overturn smith reaff iro that Congress did not Intend to take away 
rights, but to enhance rights when it enacted the EHA* 

Of particular concern to parents Is the continued vitality of the 
administrative enforcement procedures under Section 504. At the outset 
it Is Important to point out that Smith v* Robinson In no way affected 
the authority and responsibility of the Office of Civil Rights of the 
Department of Education to process section 504 complaints. Saith Itself 
only involved court actions * 0CR*s reoponslblllty was eotabliahed by 
Congress and the procedures were endorsed and codified in 1978.* 
However, In the months following Smith there was uncertainty as to the 
Admlnlstr/|t:ion*s position regarding the continued jurisdiction of OCR on 
elementary and secondary education complaints. We are pleased that 
Secretary Bennett has recently reaffirmed the role of OCR. 

The ability to file Section 504 complaints with the o:f let of Civil 
Rights is the most critical alternative remedy for parents* Unlike the 
formal due process hearing, which as we described above is emotionally 
draining and requires a considerable amount of available time, the OCR 
complaint system allows the parent to file a letter outlining their 
concerns and requires Investigation, resolution or enforcement by the 



* See, Consolidated Rail Corp v. Darron , 104 s. Ct* 1248 (1984), 
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regulatory agency. Mortover, in many instances a hearing Is 
unnecessary. If a school district refuses to coioply with a provision of 
the lavr a parent Stiould nob be forced to go through a hearing to achieve 
coBpliance. The federal government has the responsibility of assuring 
that all recipients of federil funds conply with the law* 

The CCDD Education Task Force fully supports^ the purpose and intent 
of s. 415 to clarify congressional intent that P.L. 94-142 and Section 
504 provide alternative means of protection for children with handicaps, 
o TWO Additional Issues 

The CCDD Education Task Force seeks support for two amendments to S. 
415. The first anendment would require the appropriate educational 
agency to make available for public review the decisions which result 
from inpartial administrative hearing at the local and state level with 
due protection for individual privacy. This anendment should help 
encourage earlier resolution of disputes between parents and school 
systems and improve the substantive and procedural quality of 
administrative hearings and reviews under the Act. We believe that this 
public access provision will enhance the ability of all concerned parties 
to monitor the provision of a free appropriate public education for all 
children with handicaps. 

The second amendment would bar educational agencies from relmburning 
prevailing parents with EHA funds. It is our belief that these federal 
dollars should be limited exclusively to the provision of special 
education and related services to children with handicaps, 
o Conclusion 

The CCDD Education Task Forcb strongly supports Senator Lowell 
Weicker's leadership in introducing S» 415, the Handicapped Children's 
Protection Act of 1985 to respond to the adverse Supreme court decision 
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in Smith v» Robinson * The CCDD Education Task Force believes that these 
anendments to p.L* 94-142 should be foe the limited purpose of clarifying 
what has always been the intent of Congress— to protect the educational 
rights of children with handicaps* 

The Handicapped Children's Protection Act (s. 415) is a measure to 
fully restore to children with handicaps the pre-esisting rights and 
remedies which the court took away from them* The CCOD Education tf«sk 
Force urges broad Congressional endorsement and swift passage of this 
legislation to guarantee that children with handicaps have access to the 
feee and appropriate public education which is mandated in p.l* 94-142* 

On this the tenth anniversary of the enactment of p.l* 94-142, we 
look to the Congress to reaffirm their commitment to children with 
disabilities and their families. He cannot wipe out this decade of 
progress* 
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Otie NattionaX School Boards Asaociatlon is pleasod to submit this statement 
for th« reoonl to tha S«nata Siibocnmitteo on tha Handicappad. iha N&tional 
Schx>l Boards Association Is tha only major education org2uiization 
repcesanting school board members vAio govom tho vation* s public school 
districts. Throughout tha nation, approximately 95,000 o£ thsds individuals 
are Asiociction menbers. Tiieso people, in turn, are responsible for tha 
education of more than 95 percent of tho nation** pcdblic sdiool diildren. 

Currently marking its forty-sixth year of service, nocA ic a federation of 
state school board associations, with direct local school board affiliates, 
constituted to strengthen local lay oontiol of education and to work for the 
inpcovenent of education. Most of these school board monbers are elected 
public officials, ^xordingly, they are politically accountable to their 
constituents for both education policy and fiscal management. As lay 
unaalarled individuals, school board merbero are in the rather uiique position 
of being able to ju5ge legislative programs purely from the standpoint of 
pi^lic education, without consideration to their personal professional 
interest. 
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A« introduction 

•n\t mtional School B^ardi Asaociation •'jroogly believes that local sctool 
dUtricU/ the Oocgcmsu, and other public agenciot rnist provide the services 
vd financial reeourcee nac««sary for the tpQCial education end related 
services o£ all handicapped children. 10 that end, NSBA supported the passage 
of the Blucation of the Huidicapped Act (EHA) / ccntinously supports increased 
funding for the progretn, and vorks to heighten menbership awereneas of the 
Uw*s legal reqaireroents, 

central to providing an afpropriate education for eadh child, the lav/ 
requires the davelopiMnt of an Xndividualizod Blucation Plan (IEE>) and certain 
due procevs prccsdurA*. That is, the law provides parents with the 
opportuvLty (and right) t 1) to work oooperativoly with scnool officials to 
build pcognms for their child, and 2) to d>allei^e any plan \^ch they 
believe is inappropriate bo their child's needs. With regard to the 
adrdnittrative procedures, parent protections include the following: 

• the right to an individual educational program for their child 

• the right to <jbtain an independent education evaluation of their 
cMld, 

• written notice before any duuxfoa in the child' » placement or program 
are implonentod, 

• the opportunity for an iir^partial due process hearing by the local 
education agency, 

• imp^xtlal review by a state education agency, and 

• the right to judicial review, vAuure necessary. 
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O/crall, th6 syatcrtt operates beat v*hen parents and school o££ical8 work 
directly with ono another i and v^hen areas of controversy are resolved in a 
speedy and informal manner. 

B. Sunaary of s. 4IS 

Prior to the U.S. Supreme Court's decision last year in anith v. 
Rpbinaon , the courts v^re split on av^irding attomoys' fees to prevailiiKf 
parents under EZ1\. anith v. Rsblnaon held that EH\ did not intend that fees 
bo awarded for ^&ctions broi^ht either at the court or the adninistrative 
levels. 

By ccntrast, the bill S. 415, would amend B{\ as toi a) ma}ce foes 
available to prevailing parents at both the court and adkninlstrative level, b) 
enable parents to elect either the pcocodures under EK?V, or go directly into 
Qourt under Title V of the Rohobilitation Pet and other civil rights statutes, 
and c) make the availability of fee awards rtjtro-sctiv^ to actions pandir^ as 
of July 4, 1984. 

Although S. 415 grants the courts the "discretion" to avnrd attorneys* 
foes, court precedent would make such fees avjardable as a matter of course ~ 
urUess specific limitations are provided in tho legislation itself. Hence, 
under S. 415 school districts, acting in good faith, would be routinely liable 
for prevailing plaintiff fees at the court level — as well as at the time of 
initial determination at the hearing level* 
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In addition to Snith v. Robinson , v^h is controlling, several other 
SupreroQ Oourt decisions provide insight into the attorneys' fee issue (e.g., 
New York Gaslight Club v. Carey , v. Oounty Board of Bducation ) . Howaver, 
in the final analysis, Oongress, with the guidance of court interpretations, 
can proceed as it chooses to dotentdne how best to serve th9 objective of this 
special education program. 

In turning to ^GBA's specific oorments on the bill, \ve would urge that the 
Suboonmittee consider the balance betvraen maintaining a system vhich, without 
controversy, efficently handles 4.1 million cases, but Vihidi with equal 
efficiency and fairness — to the child* s benefit ^ must handle those 1,400 
situations eadi year that reach the adhdnistrative or oourt levels* 

C. Recovery of Fees at Mniniatrative Level 

Those advocating the recovery of fees at the adtiinlstrative level argue 
that the threat of additional costs is a necessary club by vAoich school 
districts will be forced to negotiate with parents. 

We believe that the above argunent is based on several erroneous ptaaises . 
First, it should be clear that special educators are personally cotmittod to 
serving the needs of handicapped students. If there is a "mind-set" in the 
nation's schools, it is to work cooperatively with parents to develop lEP's. 
This is accompli shod soccesafully for over 4 million children each year — and 
without the involvement of attorneys. * vte are concerned that the bill 

"mere may be a misconception that school systems routinely use attorneys 
at the lEP level. Especially sir:* pr ctically all school s^'stans use 
outside counsel for all legal maucers, the reguleu: use of such attorneys at 
the lEP level is simply unrealistic. 
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encourages the involvenent (a«J posturing) of lav^rs at the lEP level — 
thereby setting \jp adverseriea relationships ( and postures) at stages Oien 
parents and school ofacieds stould stiai bo dealing direcUy with one 
another. 

Second, even vjhen dlsagreeroents do arise requiring a first level hsaring, 
school districts do negotiate. Ihis is reinforced by the fact that 
increaaix^ly state systems are requiring mediation. Even in non-mediating 
states, hearing officers frequently seek an initial mediating role, rather 
than bo siinply judge cases. Aixsording to data provided fron Connecticut, for 
oxa«?>le, approxJjtately 75% of all cases suhnitted to rtwiiation are 
fw:ceisfully resolved, under S. 415, will attorneys really wark to negotiate, 
if obtaining a formal decision, in vAiich obtaining a "win" in sane aspect of 
the matter is necessary to shift port or all of the costs froti the parent to 
the school systerrt? 

Third, the uxierlying theme of the bill is that, if the financial risk of 
holding its judgencnt is too great, the school system will be more inclined to 
provide the services requested by parents. It should be recognized that mder 
current practice, the school district already assunes considerable costs in 
standing bd\l4jd its decision. Win or lose , the school system pays for its own 
attorneys, experts, staff, and, in sane states, for the hearing eximiner, 
reporter, and other hearing costs (vAiich can involve several thousand 
dollars). ^)ecial educators are interested in workirg with parents, ani in 
TMking correct decisions. Those decisions involve the detennination of What 
is an appropriate program, v^ch can inclide expensive placonent decisions, 
(e.g., residential placanents) unusual related service ( e.g., whole family 
psychiatric care) , and decisions regarding school saC-ty (e.g.. sttdent 
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discipline) . School officials generally operate in good faith, and nvako their 
decisions based on ptofessional juc^eroents and \^t they feel obligated to do. 
Decisions also can involve legal questions, each as, v^ther yeeur- round 
sdiool is required, defining certain related services, or how to handle 
student discipline cases. Sc^hool districts should not be coerced frcro good 
faith efforts to cbtain det/mninatlons of legal Issues vAilc^ oouLd potentially 
involve many students — current and future. In the final analysis, there 
would appear to be a major difference between invoking a mechanism to assist 
prevailing parents vto are in financial need, and utilizing a mechanian v^ch 
also has the "chilling" effect of discouraging achool officials avAy from 
making odicational decisions Vihich they feel are correct. 

Et>urth, in recent Senate testimony, one vdtness estimated that 
adninistrative procedures can cost parents £rcm $3000 - $5000. Ihe awarding 
of attorneys* Cees will, of course, financially help those parents vho 
prevail. However, does the bill raise expectations to pursue hearings for 
those who believe in what thsy seek for their child — but vA» are not 
correct? Given that decisions are split between porenta and school districts, 

that should not be broight? 

The adkninistrative hearing, is frequently the first time an In^jartial 
third party is givm the opportunity to judge all factors — and make an 
educational judgement. Ihe emphasis should be on informality. Meanv^le, it 
is urged that the financied costs of cbcaining administrative judgements are 
too great. Yet the direction of this bill is to increase the formal 
adjudicatory nature of the hearing pcxxeJure, as Vi^II as the costs. 
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perhaps the time has ocme to broddly review the aaminlstratlve procedure 
it8el£ ~ rather than to assune that more "lawyering" is the best approadi. 
Ebr exaniple« i£ S. 415 had no pcovisions dealing with the paynent of 
attcmeys' fees at the adninistrative level, would it then be useful to add 
language that the school district* s attorney could not be present at the 
hearing, if the parent had no attorney present? 

D. Dateimining Attorneys* Feea at the ^aministative Hearing Lavel 

Under S. 415, the awarding o£ attorneys* fees at the administrative level 
would be made by the courts. In other words, un entire process of filing 
papers, making motions, presentinrj the necesszury argunents, tripe to 
out-of-town federal courts, and so on, might have to be made fior the sole 
purpose of determinir^ hearing level fees. DapenUng vpon the situation, the 
fee determination procedure could take on a lif ) o£ its omi . 

;^Jditionally, S. 415 speaks of awarding "reasonable" attorneys' fees. 
This tenn is soimtot vague. Does it mean a "reasonable" fee for 
administrative actions broight in the city in vJhich the federal oourt is 
located, does it mean the " cum mity" rate \^erc the school district is 
located, does it mean the hour3y rate paid to the school district attorney, or 
does it mean something else? 



* Cn the other hand., there oould be difficultJ.es in having the hearing 
officers themselves establishing attorneys* fees. As non- lawyers, hearing 
officers would not be )ax3wledgable in fee practices, or how to apply legal 
principles relating to this area. Further because of the punitive nature of 
the fee, the hearing process becones more adjudicative — perhaps briiging in 
other issues of adninistrative law. 
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Ihe limited experience of courts in making determinations as to 
"reaaonable" attomoya' fees for repreientatloft at the adnlnistrative level, 
will rot assist than in dealing vdth the issues involved in U9i ^Itdnistrative 
proceedings. Che usual adtdnistrative proceeding involves a determination as 
to i4)ether a person has been subjected to discriminatijcn. 

Ihe due process proceeding' under the EHa is unique, iha issue to be 
detaiitiined is v^t future educational services e*re to be provided to a 
handicapped child, in addition, the acknintstrative process goes beyond the 
scope of the due process hearing, induSod in civil rights laMi subh as title 
VXI# to include conferences and meetings between teachers, psychologists and 
special education officials and, of course, the I.E. P. developnonti 

In determining what is "reasonable" the court will be called upon to lool^ 
at a myriad of 2u:ea8 v^ch zure not the traditional daT>ain of the courts, 
particularly where the parties settle the case at the acknintstrative 
proceedings and the court is called qpon to resolve only the attorneys' fees 
issue. Seme of the questions s^ch must be answered include: 

What is a "reasonable" fee fbr attorney services fibr appearances at 
conferences during the developnent of the individualized education 
program for the child? 
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• Aro the cost of experts during the I.E. P. conference "costs* of the 
ection? 

• I£, after the initial I.E.P. ccnferences are oaqpleted, the parents 
and the school district agree as to the placement of the child, have 
the parents ••jpcevalled?" 

• l£ the parents and sdiool district agree as to placement, but 
disagree as to other issues, such as the pvpil-tcacher raUo in the 
class or seme other minor matter, do the parents "prevail" i£ it is 
lAter detemined that they are correct on that issue? 

• Vtiat other "costs" are avyardable? 

• l£ the only issue to be determined by the court relates to the 
question of attorneys' fees, will the court have to "retry" the 
substantive issues involved in the adoinistrative proceedii^s in 
order to determine vAio "prevailed" and \Mt is a "reaoonable" fee? 

• Are "escalators" awanlable for cases vAiich the oourt determines are 
particularly difficult? If so, must the court retry the case iii 
order to make that determination? 

• If the parent is represented by an attorney for an advocacy group 
vhich itself receives federal or state funding, are attorneys' fees 
avordable? Mhat if the group receives finding under another federeLl 
handicap act? 
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Is the "C50«t" of attorneys' fees tho "ooet" to the peuceit or the 
"reasonableness" of the fee charge, regartUoss of whether the 
peurents eure obligated to pay the fee? 

Have the parents "prevailed" if they lose on the medxt question (such 
as a question relating to plekcement) but win on a procedural 
question such as tha type of notice given? If so, how is the 
"reasonableness" of the fee detexmined In that situation? 

Are fees awardable for all conferences, telephone calls etc. with 
the echool district on the education of the child frcra the outset of 
the child's enrolljnent in tho school district, if tho scbool 
district, either because or apite of their own educational 
assesanent, decide^ to coi^y with the parents' donands? 

Hiy the court take into account the fact that the parents or their 
attorney unneceaearily prolonged the adninistrative proceedings? 

If the parents , in an appeal fron the EKA adninistrative procedures, 
add a class action component to the case, can the parents recover 
fees for the adkninistrative proceeding if they prevail only on the 
class oonponent? EOr exacqple, in G.A.R.C. v. M:Daniel the court 
ruled that the individual representative children did not prove a 
need for an extended school year, but the court ruled in favor of 
the class. 
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NSBA urges the Suboormlttee to review bow the courts will administer this 
einerKhent and make decisions on attorneys* fees av^s in this unique type of 
action - particularly with regard to efcdhiinistrative proceedings. 

E. Reoovery of Fees at the CJourt Level 

At the court level, NSBA docs not si^sport precluding those school 
districts fron payii^ prevailing party attorneys' vA» are brought to court 
because of denonatrated bad faith, or \^ use the courts in a bad faith 
manner* 

On the other hand, among the cases going to court the following 
possiblities also existj 1) the parent it appealing a lowsr aaninistrative or 
court ruling supporting the sdxwl districts, and/or 2) a previously 
unresolved leged issue is involved, e.g.* When is year-round sclvool required? 
When is a particular type of service or expense a related service? How should 
discipline cases be treated? In cases such as those, assuning the school 
district is otherwise acting in good faith, wa question the punitive nature of 
an attorneys* fee. 

F. Opposition to Alternative Renwriies 

In the case of anith v, Robinson , the Suprane Court held that vhere the 
EHA is available to a handicapped child asserting a right to a free 
appropriate education, the EHA is the "exclusive avenue throiqh vAoich the 
child and his parents or guardians can pursue their claim". As a result, 
parents no longer have the option of by-passing eiA procedures and moving 
directly into court to assert the same claim anJ<*«: either Title V of the 
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Rehabilitation ^:t of 1973 or under the Byjal protection Clause. Section 3 of 
S. 415, would reinstate nwltiple rernedies. * question raised is, as a 
matter o£ public policy, should be the exclusive remedy? 

In considering the public policy qcksstion, it might be helpful first to 
caxtpert the scope and nature of protectlona with thooe relating to 
discrimination. E3A is an educational pn^«m, vWxih includes a process 
thro^h vdhich school officials and p&rents nust vork together to build an lEP 
for the child. Vhere disagreements or failures to act arise, there are Iccal 
and state in^partlal hearing procedures, (leading to possible court action) to 
foznujlate the I£P. Ihe rennedies presided under section 3# deal with quastions 
tied to discrimination — and do not specifically include processes by vhidi 
an educational program is built between parent and school district. More 
8peci£lc«Llly the fbllodng ocrqparisions can be drawn between EtSi and §504: 

• §504 is broader than EHA because under §504 the child must have a 
physical or mental in^nlrment viiich oiiostantially limits one or 
more major "l<fe activities'*. Under EH\ the quastlon is vwiathcr 
the child needs special education. A child vto is denied access 
to the classroon because of herpes, for exanple, may be 
handicapped under §504, but not isvier Wfi* 

' Section 3 vx:>uld amend EH\ by permitting alternative remedies "imder 

the Onstdtution, Title V of the Rehabilitation kit of 1973, o»* other FfJderal 
Statutes prohibiting discrimination" (i*e., 42, U.S.C. 1963, i988). 
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• 01 the other ha«i, §504 is narruwor than EIA because, while it 
prohibits discrimination, it does not inipose affixmative 
rec^iirenenta on school systens ( Southeaatem Ootrimnity Q?llege v. 
Davis, 442, U.S. 397 (1979). That is, vAiUe EK\ anS its 
adninistrative protections deal with the substance of vAiat is an 
appropriate special education, §504 does not. 

• As a noivdiscrimination statute, handicapped otidents seeHing 
relief under §504 are entitled only to the same due process 
procedure as non-handicapped students. However, EHA goes further 
and requires a full-scale hearing before an independent hearing 
exotiiner, the right to oounsel, and substantive rights including a 
hearing before a change in placonent is made. 

Ftcm the fioregoing it is clear that parents of handicapped students who 
are asserting clalras of a violation of their right to a free appropriate 
,^iic education are fully protected by EH\ and do not need recourse to 
section 504 except in those cases vAiore the Wi clearly does not apply. 

Hence, since it is not noceaiKiry to provide alternative roniedies, what 
policy questions should be considered in decidli^ v^hether to do so? 

First, EHA provides a car5a:d>ensive medhanisn for developing educational 
programs. Iideed, there is no other law that so tioroighly establishes 
individualized progranning through parental participation. In aidition to the 
lEP itself, the success of this program is tied to resclving disput/js throigh 
informal hearings. The success of the hearing process is apparent fron recent 
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annu&l data \^ch shows that 1400 caMS required due process hearings 

only 67 went to the court level* Iherefore, not only eore the hearings a 
ooQponent o£ the program, they are successful. Cn the other hand, by not 
requiring plainti££s to exhaust the renedies o£ EHA, the EHh process it8el£ is 
woaksned. 

Second, it is clear that the costs o£ resolving areas of disagrc«nent are 
expensive — too expensive. "Jurying*' into court eis a tribunal o£ first 
iiqxreesion will cnly increase coets — regardless of vho pcevalls. 
Additionally, once the situation re£K:hes oourt, subetantive progranming issues 
vdll tend to be subnnergod — as the dynamics of the legal process take over. 

Ihird, the courts thanselves have made it clear in severzil key catee, such 
as R>wley , that they only limited involvement in cases that could 
otherwise be handled through EHA procedures. D/en the analysis of the three 
judge dissent in anith v. Robinson , (vhlch vos limited to a statutory 
Interpretation of Oongresslonal Intent) denonstratod that pro-dlspooitijon in 
their choice of language they stated: 

"TtM natural resolution of the conflict betw>en tho EHA, on 
the one hand, and §504 and §1983 cn the other, is to require a 
plaintiff with a claim covered by the Em to pursue relief 
through the adhiinistrative channels established by that A=t 
before seeking redress In the courts under §504 or §1983. 
under this resolution, tiw intsgrity of th« F«\ is preserved 
entirely, and yet §504 and §1983 are also preserved to the 
extent that they do not ix^demdne the EZA." 
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G. Osncluaion 

In 1964, the Attorneys General of MMtachusatta and Waahington, on bdwdf 
of tha national Association of Attorneys General tranotiltted a report to the 
CJongress outlining concern* with roepect to the Civil Rights Attorneys' Fees 
Awazd Act of 1976. In ocnsldering legislation in this area, yn urge the 
Subootmittee to review that report, as wsll as other bills addressing 
attorneys* fees and adknlnistrative exhaustion issuee* 

MSBA fully supports the processes established under EHA 2i8 a cooperative 
effort between parents and sdx5ol officials to build effective and appropriate 
programs for handicapped children. We believe that the process is most 
successful vA>en it is informal, do-er^^hazles tho use of attorneys by ell 
parties, and is allowed to work. In this regard, so';«ral key aspects of 
S. 415 will upgrade the fonnality, incroase tho "lawyering", and enoourage 
by^passing the EHA system. Wo urge tho Suboaixnittee to carefully consider the 
objectives of the bill, and the underlying ccncema which it seeks to redress, 
and then evaluate how well this bill can attain those goals, in relation to 
other approaches. 



In subnitting this statonent for the record, nsba expresses its high regard 
for tha It^rtanco of s. 415. Our interest in testifying was presented to the 
Subcoimittee formally and infonrwilly on several occasions in 1984 and I9S5. 
NSBA v^s invited to testify with only one full working day i»vailable before 
the Msy 16, 1985, hearing to prepare its statement and to fly in an 
appropriate witness. Given the shortness of notice, NSBA was carolled to 
decline. 
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.APPENDIX 

NSBA urgct that the foUcvlng material (and full report) be considered at 
points pertinent to attorneys* fte recovery under S. A! 5 



The National Association of Attorneys General uiz made the following findings 
and recommendations to Congress for legislative reform of the Clvtl Rights Attorney's 
Fees Awards Act of 1976. 



gINDINGS OP THB AS30CXATI0N 



PINDCMQ NO. U Litigation under the Pees Act is expanding at an alarming rate with 
further expansion In the futura a near certainty. 

PIKDINQ NO. 2s The Act, as interpreted and applied by the courtSi makes attorney's 
fees available not only in civil rights cases but in virtually all cases 
against state and local governments or officials. 

FINDIMQ NO. 3t Cases decided under the Pees Act frequently Involve the 

characterization of parties as "prevailing'* for purposes of 

attorney's foes awards when. In fact, they hava not pravailad, in 
ony meaningful s^msc, on the merits of their claims. 

PINDIHQ NO. At In cases where tha requesting party has. In fact, prevailed to some 
extent, attorney's fees awards under the Act are frequently 
disproportionate to tha degrea of success actually achlevad* 

PINDOIQ NO. 5: The Pees Act, ts Interpreted and applied by the courts, makes the 
award of fees to a prevailing party virtually mandatory, thereby 
eliminating the "discretion** expressly granted to the courts by the 
Act. 

PINDtNQ NO. Gt Lack of meaningful standards for datermtning what constitutes a 
"rcfisonable" attorney's foe In any given casa results In Inconsistent 
and often excessive foe awards and makes it difficult to sattle 
claims for attorney's fees* 

PIN DIN Q NO. 7: Courts routinely make "bonus" awards or apply "multipliers" to the 
hourly rates set for prevailing counsel, resulting In grossly inflated 
awards constituting a "wlndfalP to prevailing counscL 

PINDINQ NO. 8t In applying the Pees Act to prevailing parties represented by 
publlcly^funded salaried attorneys, courts normally award fees 
based on hourly rates charged by private counsel, resulting In 
windfalls that substantially exceed the actual cost of the litigation. 

PINDINQ NO. 9: The Pees Act affacts the process of legal dispute resolution In a 
way that Is unfair to public defendants and that further burdens the 
courts by: 

A. making it more dosirablo for plaintiffs to cotnmencc 
litigation, rather than settle disputes Informally; 

3. making it more advantageous for plaintiffs to continue 
litigation rather than settle where any meritorious claim Is 
presented; 
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C. rrtkin; it Itss desirable, onct liUgttion is underway, for 
public defendants to alter ehaUenged laws, adminisUaUve 
refulations, or offleitl positions In any way that favors tht 
plaintiffs; 

D. making it less desirabla for public defendants to liUi^te those 
close Issues that should be Uti^ted; and 

E. naking it difficult for plaintiffs and defendants to setUe 
claims for attorney's ftas. 



ttECOMMEHDATIOKS OF THE ASSOOATIOK 



RECOMMENDATION NO. li The Congress should amend the Act, as specified in the 



further recommendations enumerated hc'under, to 
provide clear and precise standards goverr . Mlity 
for and computation of ettorne/s fees ewori^ under the 
Act 



RECOMMENDATION NO. tt The Congrecs should amend the Feea Act to apply only 



to dvil actions to resets the deprivetion, under color 
of any state law, statute, ordinance, reguletlon, custom 
or usage, of any right secured by a provision of the 
Constitution of the United Stetes or an^Act of Congress 
providing for Individual civil rights of citizens or of all 
persons within the jurisdiction of the United Stetes. 



RECOMBIENDATiOH NO. 3i The Congress should emend the Fees Act ;o re<iulre 



that, in order to be eligible for e fee award, a party 
must clearly and substantially preveU on the merits of 
each Issue or daim as to which fees are being sought. 



RE COMMENDATION NO. ii The Congress should emend the Fees Act to require that 



courts apportion the amount of fees awards to the 
degree of success ectually attained by the ;)rQ veiling 
party. 



RECOMMENDATION NO. St The Congress should amend the Fees Act to provide 



expressly that a court may deny fees where in the 
Courtis views, denial Is appropriate, Including but not 
limited to, cases in which the court determines] 

A. that the defendant's position Is substantially 
Justified or edvanced in good faith; or 

B. that an award of fees would not further the 
substantive purposes of the Act. 



RECOMMENDATION NO. 6t The Congress should emend the Fees Act to provide that 
the prevailing party shall not be awarded fees in excess 
of $75 per hour. 
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RECOMMBNDATIOM NO. 7j Thd ConffTcss should tm-ind the F«c5 Act lo prohibit the 
aw&rd of tonuses or multipliers In txce$9 of 
compen^Atbn at a reasonable hourly rate for the 
numbsr of hours reasonably spent by prevailing counseL 

RECOMUBKPATIOK HO. ti Tho Congress should amend the Fees Act to provide 
that, vfhert the prevailing party Is refresenttd by a 
smbUdy^fuidcd legal itrvioes or^cnizatiorv courts 
should compute t reasonable hoiTly rato for such 
counaal based on the setual coats of the lltli^atlon to the 
ortenlzation, including the proportion of the attornty's 
annual salsry ssnd of tha organization's annual overhead 
attributable to tho number of hours reasonably spant on 
tho wi* 

RBCOMBIBNDATIOH NO. 9t The Congre^ should amend the Fees Act to provide th^it 
the court ^)<ffll deny attorney's feoa to a 9f availing 
party» where it determines: 

A. that the lawsuit was brougtit principally for the 
purpose of obtaining attorne/s foes; or 

B« that tha pravalllni; s>3irty rajftottd an offer of 
j;£dgneni mad^ pursuant to Hulo S8 of the Federal 
Rules of Civil Procedure, or a cognate state rulo 
of procedure, that was more favorable than tho 
rolief uUimatily granted by the court, in which 
case no f^es shall be awarded for the services 
rendered after the date of the offer. 
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THE COUNCIL FOR EXCEPTIONAL CHILDREN 



Hay 13, 1985 



The Honorable Lowell Weickeri Chairman 
Senate Subcommittee on the Handicapped 
303 Senate Hart 0££ice Building 
Ha8hingtc;>, D.C. 20510 

Dear Senator Weicker: 

The Council £or Exceptional Children (CEC), the national 
professional organization o£ persons involved in and concerned 
with the education of handicapped ahd gi£ted and talented 
children and youthf commends you £or introducing s. 415, The 
Handicapped Children's Protection Act o£ 1985, and expeditiously 
scheduling a hearing to consider this most important legislation. 

The Council £or Exceptional Childre.. played a major role in 
working with the Congress in the design and passage o£ P*L. 94- 
142r The Education for All Handicapped Children Act o£ 1975. For 
the past decade ve have actively worked throughout the country to 
assist in the implementation o£ this most important Act. Last 
July, we reacted, along with many otl ^rs, with shock at both the 
logic and implications o£ the Supreme Court's decision in Smith 
V. RoblnRon which fundamentally severed the relationship between 
P.L. 94-142 protections and the protections under Section 504 of 
the Vocational Rehabilitation Act of 1973 and, potentially, othr^r 
civil rights statutes. He, along with ^^thers^ called upon the 
Cong' sss to take corrective action. S. 2859, introduced by this 
body last year; not only went beyond simply correcting Smith v. 
£Slllll£fiIl by restoring the relationship between P.L. 94-142 and 
Section 504, but also for the first time is permitting attorneys' 
£ee& to be awarded under P.L. 94-142 directly. Because of this 
new issue, we urged the Congress to carefully examine the issues 
before taking acting. 

As a part of our on-going examination of this issue, CEC formed a 
Task Force on Smit h v, Robinson to explore in greater detail the 
issues raised by the court's decision and to make recommendations 
concerning federal and state policy issues that should be 
addressed. A copy of this report is attached to this letter. 

During the years leading up to the passage of P.L* 94-142, the 
Congress thoroughly explored the problems associated with 
educating handicapped children. The Congress recognized that 
simply guaranteeing handicapped children access to an education 
was not sufficient in meeting the children's educational needs; 
thus it chose to guarantee a "free appropriate education." 
Congress also realized that each child's special educational 
needs would be different and thus a single standard or even 
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multiple standards defining "appropriate" would not suffice. The 
Congress, with great wisdom, established a process to determine 
what is "appropriate." The essentials of that approach are: 

1. The determination of what a child's special educational 
needs are and what services will be provided must be made 
around the individual needs of that chilu. 

2. That parents and schools have an equal interest and 
opportunity to participate in resolving the question of 
what is appropriate for the child. 

3. That when parents and sctools disagree, there be fair proce- 
dures available to resolve differences in the oest interests 
of the child. 

It is our belief that the process approach, is on the whole, 
working effectively* The Rand Corporation (1982) in studying the 
process reported that fewer than 0.01 percent of the students 
served under eha become the subject of a iTormal dispute* While, 
as our Task Force report indicates, there are some factors that 
presently constrain parents and schools from the level of 
advocacy envisioned in the law, in the vast majority of cases 
parents and schools are working together to reach mutually 
agreeable determinations of "free appropriate public education." 

The issue now before the Subcommittee on the Handicapped, 

precipitated by Sssilth v. Robinson ,, is how to assure the existence 

of fair procedures to resolve differences in the best interests 
of the child when the parties cannot agree. 

In this regard our Task Force identified four overriding 
principles! 

1. Federal policy should assure that there is an effective 
balance between the rights and responsibilities of parents 
and those of the schools. 

2. Federal and state policy, including fiscal, should encourage 
the resolution of disagreeir its between parties in the 
shortest period of time anc in the most cost effective 
manner for all parties concerned. 

3. The rights of individual professionals must also be 
considered in a manner equal to the rights of parents and 
the schools. 

4. While utilization of the courts and participation of the 

legal conununity is an essential right possessed by all 
parties, policy should not encourage or weigh in favor of 
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legal resources as opposed to other £orm8 of dispute settle- 
ment • 

In addressing th^se issues it is essential that we keep in nind 
several points* Firstf the question is not whether the parents 
or the schools are "right." The issue is what is appropriate for 
the child, and we must presume that both parents and schools are 
equally committed to that objective. Second, the educational 
needs of handicapped children exist in the present and protracted 
disputes nay often be counter productive to the educational 
interest of the child. Third, tho process under P.L. 94-142 is a 
human interaction system designed to make educational decisions 
within a legal fnamework. The most critical ingredients in 
effective decision making are communication and trust. While 
legal process is an essential right of all partiesi it should not 
become a substitute for more appropriate strategies for 
facilitating communication and trust. 

More specifically! in regard to S. 415 The Council for 
Exceptional Children: 

1. Supports the awarding of attorneys' fees under P.L. 94-142 
when parents prevail in court. In this regardi we support 
the view that the court should have discretion as to whether 
or not fees should be awarded and that the amount of the 
fees should be based on 'che nature of the issuci the 
behavior of the partiesi and factors related to reasonable 
costs. 

2. Supports restoring the relationship between P.L. 94-142 and 
Section 504 of the Vocational Rehabilitation Act of 1973. 

3. Supports including a provision prohibitng the use of P.L. 
94-142 program funds for the payment of attorneys' fees 
awarded 'inder this Act. 

4. Opposes the broad authority granted through the use of the 
term "any action or proceeding" as contained in the bill for 
the following reasons. While The Council for Exceptional 
Children supports the basic intent and purpose of S. 415, we 
are greatly concerned about the use of the terminology "any 
action or proceeding" for two reasons. First, while we 
support the awarding of court costs to parents who prevail 
in court, we do not support the awarding of costs Incurred 
in the administrative process except in situations where the 
school system initiated the proceeding, or where there were 
substantial procedural violations or significant violations 
of the requirements of federal or state policy. School 
systems who fairly carry out their responsibilities in the 
pursuit of appropriate educational decision making for a 
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child should not be financially penalized* 

Secondly, we are very worried about recent interpretations 
of the potential application of the term "action or 
proceeding* b^sed upon the decision of the Suprene Court in 
Mev YorK Gaslight Club v. Caiey. it is our understanding 
that Gflgllght would permit parents who prevail at a local or 
state hearing, and never need to go to courts to seek from 
the court the payment of the fees they incurred in the 
adninietrative hearing process. While we do not believe 
that it was the intent of the sponsors of S. 415 to 
authorize the awarding of fees in natters nr* brought before 
the courts, we believe that unless clarifying language is 
added, the implications of the legislation would be ouch 
nore far reaching than ever intended by the authors* Our 
concern is to keep the administrative process under P.L. 94- 
142 focused on the child's educational needs and the 
determination of what is educationally appropriate for the 
child, rather than turning that process into a battleground 
for lawyers. 

Such a blanket allowance of recovery of feen under the due 
process procedures, as authorized in Sec. 615 of: BBA, 
would have the effect of greatly encouraging the involve- 
ment of attorneys from beginning to end of all facets of due 
process proceedings, thus potentially transforming what was 
intended to be educationally-based due process into quasi- 
judicial proceedings. It was clearly the intent in the 
enactment of P.L. 94-142 that due process proceedings 
authorized by the Act should be conducted with the least 
possible injection of formal legal confrontation. 

There are two other issues that we urge the subcommittee to 
take into consideration. First, states must play a more active 
and qualitative role in the process if we are to reduce the need 
for litigation and encouiage better decisions early in the pro- 
cess. In most states when there is a disagreement between the 
parties a local hearing is initiated, which either party can 
appeal to the state. In some states the hearing is held by the 
state. Following a state hearing or appeal either party may go 
to court. In all instances the state makes a determination and 
it is this determination that is at issue in court, not that of 
the local school district. If courts overturn the decision, then 
the state was in error on either procedural or substantive 
grounds, when this occurs it is because states have not appro- 
priately trained and monitored hearing officers, or the policies 
and procedures of the state are not being implemented consistent 
with the requirements of P.L. 94-142. If states were doing a 
better job in this area of responsibility, then better decisions 
would be made more expeditiously, the need for litigation would 
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be reduced, and less stress would be placed on the judicial 
system and the parties involved* It is essential, we believe, 
that this issue be addressed* At the same time we believe the 
courts should assess £ees against the education agency whose 
decision is being reversed* For example: 

1* I£ the parents win a local hearing and the state education 
agency (SEA) reverses the decision on appeal, the SEA 
should be responsible £01: attorney fees i£ the court finds 
in £avor o£ the parents. 

2. I£ the parents win or lose local hearing, and the SEA 
£inds xr. £avor o£ the parents on appeal, the local educa- 
tion agency (LEA) should be responsible for attorny £ees i£ 
it appeals the decision and i£ the court finds in £avor of 
the parents* 

3* I£ the parents lose both thv* LEA hearing and the SEA appeal r 
the SEA should be responsible £or attorney £ees i£ the 
court £inds in favor o£ the parents* 

Placing fiscal accountability on the responsible parties should 
encourage core appropriate behavior on their part* 

Secondly, while the process system is the appropriate means for 
resolving disputes, some issues arise that can be resolved 
through other avenues if the parties involved know they exist and 
operate in an efficient and effective manner* An example is the 
complaint procedure which exists under the Education Department's 
General Administrative Regulations (EDGAR)* Under this procedure 
an individual or organization who believes that the requirementpt 
of P*L. 94-142, or any other education law are not being carried 
out can complain to the state, who is then obligated to 
investigate and resolve the complaint* For a number of issues 
the EDGAR complaint procedure could be a more effective vehicle 
for resolving conflict than the process procedure ur.der P.L* 94- 
142. For example, a parent discovers that while his or her 
child's I*E.P* specifies that physical therapy will be provided, 
the school has refused to actually provide it* This is an 
obvious violation of the law. The parent has the right to 
complain to the state, who should be obligated to require the 
school district to carry out the l*E*P. and provide the physical 
therapy. In this example, this is a much simpler and efficient 
approach for the parent* This alternative, however, is rarely 
utilized for the following reasons* 

1* The public is generally unaware that it exists because it 
is not found in the P*L* 94-142 regulation descriptive 
material or training activities* 
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a!!lH»nri''tn''L?**'/*iv!^"*'**'^*''J generally not provided 
guidance to SEAs in this regard nor emphasized it in their 
monitoring • 

states generally do not have this procedure 
effectively operative. 

the subcommittee to require the Department of Education 
n?«^^HnJ^ ^"^5?" criteria for implementing the EDGAR complaint 
procedures as they pertain to Part B of EHAr provide technical 
?»nii^.tISL^^ SEAS in implementing such requirements, monitor SEA 
implementation^ and to require that parents and professionals bt^ 
o? SMlizfng it. ^^^^^^^^^^^^^^ this procedur? and the means 

VL^??^!?^?^^*'?* leadership you are giving to this issue, it is 
important that legislation be passed correcting the Smith v. 
EfiMnacn decision. Wo hope that the Subcommittee willgive full 
and careful consideration to all of the issues so that legisla- 

Pu*"^*} is appropriate to further facilitating the realization 
of the educational needs of all handicapped children can be 
nTrVtf J^l request that this letter be entered as 

part Of the official he&ring record on S. 415 and we look tcrward 
to working witi- you on this matter. t^rwaia 

Sincerely, 

Frederick j. Weintraub b. Joseph Ballard ' 

Assistant Executive Director Associate Director 

Dept. of Governroental Relations Dept. of Governmental Relations 
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e4AMD 



AMERJCAN ASSOCIATION ON MENTAL DEnCIENCY 



PlcAM rtvyood to: 



May 8, 1985 



H. Rutherford Turnbull, III 
Dept. of Special Education 
The University of Kansas 
377 Haworth Hall 
Lawrence, Kansas 66045 



Senator Lowell Weicker, Jr. 
Chairtnan, Conmittee on the Handicapped 
Senate Hart OB #113 
Washington, O.C. 20005 

Attn: Dr. Karl White 

Oe? • Senator Weicker: 

Thank you for your inquiry into the position of AAMO on S. 415, transmitted 
to us by Or. Karl White of your staff. 

AAMO strongly supports legislation that will enable parents or surrogates 
of handicapped children, as defined In the Education of ;.he Handicapped 
Act, to recover the attorney fees that they incur in securing the rights 
of their children under the EHA in administrative and judicial proceedings 
in which they prevail. AAMO believes that the fullest possible recovery of 
such fees, without qualifying conditions, should be legislated: encloses 
herewith a copv of its relevant 1985 Legislative Goals, as unanimously 
adopted by its" govern ina body; and requests that this letter and Goals be 
enjer|^ into the Senate Record of Hearings on S. 415, particularly goals 1-a 

Very truly yours. 




I Conmittee 



H. Rutherford Turnbull, III 
President-Elect 
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AAMD LEGISmiVE C0ALS—198S 



The following Lcgitlaciva Coal* for 1985 have been developed by the Legitlative 
•nd Social Issues (LASI) Conalttec to guide the Blacted Offlcera, Council and 
•taff of the American Attociation on Mental Deficiency (AAMD) in taking action 
in Che name of AAMD on Federal legitlative and rejulatory isguea affecting per- 
sona who are oen tally retarded or otherwisu developmentally ditiabled. In addi- 
tion, this Coals Document is to serve aa a neans of cocaunication within AAMD 
to provide guidance to the Regions. Chapters and Units. Furthermore, it provides 
information to other organizations and individuals regarding the position of AAMD. 



^- CONSTITUTIONAL AMD CIVIL RICHTSt The basic rights afforded CO all individuals 
in this country must be interpreted co apply to persons who arc mentally re- 
tarded or Otherwise developmentally disabled. AAMD resists any attcmpta to 
limit the rights of peraona with diaabilities and aupporta maintenance and 
expansion of opportunitioa for peraons who are me.mlly retarded or otherwlac 
developmentally disabled to live as fully-partlcipating oembcra of aociety. 
AAMD aecks continued pmraotion of equal acceas to all aervicea and aupports 
legislation prohib-ting discrimination in varioua areas including, bur. not 
limited to, housing, zoning, medical care, economic progrtms, education, and 
habilitation. AAMD supports legislation to protect the civil righta of all 
mentally handicapped people in all federally asaiated prograraa and therefore 
overturn thi loss sustained in tht Grove City College case. 



A. Education for All Handicapped Children Act. P.L. In view 
of recent attempts to curtail proCectlona afforded under this Act, 
AAMD supports assurance of continuation and expanalon of the law 
and implementing rcguUtlona so chat a free and appropriate educa- 
tion it available t= .'U handicapped children. AAKD aupporta legis- 
lation to provide accesa co legal advocacy for parenta who are pur- 
auing the right of cheir child to a free and appropriate education. 

B. Jhe Rehabil itation Act. Title V. P.L. 93-112 . AAMD reaiata any ef- 
forta to linlc the prohibition against diacrimination on the baais 
of handicap (Section 506). AAMD supports augmented funding of the 
Rehabilitation Act and retention of the righta and provisiona con- 
tained therein. AAMO opposes diacrimination againat handicapped 
Individuala In the proviaion of medical care and fcupplying nutrients 
during hoapitalizatlon. AAMD supporta increaacd Federal aid to the 
statea for vocational rehabilitation services for recipients of Social 
Security Disability Insurance (SSDI) and Supplcacntal Security Income 
(SSI) who arc nantally r»;arded or otherwise developmentally disabled. 

C» Civil Rlp.hts of Institutionalised Persona Act . AAMD supports stron- 
ger Federal cnforcenent and Congre«slonal overslto concerning CRIPA as a 
vehicle to protect tlie righta of vulnerable populations residing in 
Institutions. 
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D. Enforcement , Dlicuislon of conitltutlonml tnd civil rlghti 
becomes neinlnsleai vlthout oeant of enforceaent. AAMD lup- 
porto thi eaientlal accest to legal ■••Ittonce tnd the ex- 
pansion of jervicci toch •» tho Lejal Servlcet Corporitlon, 
the Protection ind Advocacy Syatens of the Deve'aopmentally 
Disabled Aialitince ind Bill o£ Xlghta Act, the Client Ai- 
•istance Prosria of the Rehibllltitlon Act, state osenclci 
and other alailar mechaniias to that le|Al aaaiitanco be« 
corjcs ■ reality for peraoni vho art mentally retarded or 
otherwiie dcvelopmontally dlaablid. 

II. DEVELOPHENTALLY DISABLED ASSISTANCE ASP BILL OF RIGHTS ACT : AAMD aupporta 
taalntalning the intetrlty to iti preaent coaponents and a technical amend* 
ment to allow a atate optional service to be funded under the priority ser- 
vicea funding mechaniams. 

III. RIGHT TU EDUCATION AND llABILITATION ; The developeaent of academic and self- 
help skiUa and the avoidance of regreaaion in certain areas requires life* 
long opportunltiea for education and habllitatlon aervlcea. AAMD supports 
promotion and expanaion of auch opportunltiea, including but not Halted 
to, early intervevition programa, aehool prograas, transitional aervicea, 
post-aecondary programa, job training and neceaaary supportive aervicea. 
Persons who are oentally retarded or otherwlae developmentally disabled 
have a primary right to education and habllitatlon vhlch becoaea the basis 
of meaningful participation In all other righta. 

IV. RIGHT TO MEDICAL CARE ; Recently there haa been increased evidence of dia- 
crinination againit peiaons who aro ncntally retarded or otlierwlse develop- 
mentally disabled In tho provialon of medical care, treataent and nutrients. 
AAMD passed a resolution in 1983 regarding thia right and becaae one of nine 
professional and advocacy organisations that signed "Principles of Treatment 
of Diaabled Infants" In support of aedical care for dissbled persons on a 
non-dl5crinlnatory basis. Consideration of such fsctors as anticipated or 
sctual limited potential of an Individual snd present or future lack of 
svailable cocnunity resources are Irrelevant snd aust not deteraine the 
deeisioiis concerning medical care. The individual's medical condition should 
be the solo focus of the deeision. AAMD supports the strong enforccoent of 
the child abuse amendments related to the denial of medical csrc to disabled 
infants and If necessa-y, [naking explicit section 50A protection of health 
coverage for children or handicsps. 

V. PREVENTION . AAMD supports efforts to prev<!nt mental retardation and other 
developnental disabilities. It Is the potation of AAMD that psycho-social 
prevention sctivitles and blo-medlcal prevention activities are of equsl 
import. Expansion of support is to be sought fioa vsrlous sources. In ludlng 
but not limited to, the Maternal and Child h*alth Program, the Department of 
Education, Special Project Developmental D.sabjlities Funds, and R.S.A. 



A, Pycl>u-Socijl Prevention Activities ; AAMD fleeks increased levels of 
support for parent training for high-risk parents (c.?.; teenage 
nothurfi), accident prevention (including mandatory seat belt lavs), 
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WISCONSIN 
COALITION FOR 
ADVOCACY 



M«y 3, 1985 



The Honorable Lowell wclckcr 

United States SubconOTittee on the Handicapped 

113 Hart Senate office Bid? 

Washington, D.C. 20510 



Dear Senator Weicker: 

Thank you for requesting roy comments on the issue of attorney 
fees for parents who are successful in 94-142 cases. 

Based on roy .experience in Wisconsin, I believe that allowing 
attorney fees in appropriate cases would advance the fundamental 
purpose of tho Act, namely to ensure the development of quality 
programs throughout the stat^ which prepare children with 
serious mental and physical Impairments for independent, fruitful 
lives. 

This purpose would be accr/mplished by two important results: 
increasing tho likelihood that appropriate parental demands 
will gain respect before parents institute legal process, 
thus improving the effectiveness of parental advocacy; and 
by creating an atmosphere where ordinary lawyers will acquire 
the skills necessary to be effective in special education 
cases when legal process does become necessary. 



Improve parental Advocacy 

Some parents, like all of us, becorre discouraged when the 
odds against them appear overwhelming. The fact that we have 
the programs that now exist is a testament to the indomitable 
parents who would not give up. But if we are to accomplish 
the public puroose of widespread quality services for children 
With disabilities, we must rely on ordinary people as well 
as heroes. And, in roy experience, the ordinary people, and 
oven roany of the heroes, will accept a roediocro or substandard 
program in tho face of steadfast opposition by school administra- 
tors, and the knowledge that it will cost thousands, even 
tens of thousands of their own dollars to bring about change. 

This disillusionment cuts the heart out of ♦:he law. without 
tho energy and committment of parents, the tendency of school 
districts to retren'^ on the more expensive programs for severely 
nar.si capped pupils unchecked, and the impetus for improvement 
is .Dst. 
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Z do not mean to say that parcncs need attorneys in the first 
instance to help them press for better quality programs. 
The opposite is probably true. But what many parents have 
told mc is that they've triod and tried to got something 
appropriate for their child by having meetings with school 
officials and been ignored. They think, and I agree, that 
those early meetings would bo more fruitful if the district 
was not so confident that it could cavalierly ignore the parents' 
requests without fear of later adversarial action. 

The ability of parents to obtain attorney fees if they are 
su<:cessful m ultimate legal action will bring somo balance 
and mutual respect to th^i penultimate negotiations. 

Presently, as I'm sure many parents will tell you, a district 
can make the decision to spend, say, ton thousand for attorneys 
fees to put off instituting a twenty thousand dollar program 
while it pursues time-consuming appeals. This decision becomes 
even easier if the attorney fees for the district arc covered 
by insurance. 

To answer your question. Senator Weicker, ^ believe the lack 
of an opportunity to recover attorney fees has caused many 
parents in Wisconsin to give up when blocked by school districts 
at a pre-hearing stage. This not only hurts the children 
and the parents, but also our state, which is then faced with 
the increased cost of care for adults with significant handicaps 
who will not have been taught those skills for independence 
they might otherwise have acquired. 



Improve Legal Advocacy 

The intent of the Act is that where negotiation and organized 
pressure by parents cannot bring about appropriate programs, 
this goal t accomplished by individual legal actions on behalf 
of particular children. 

Congresj made the choice, wisely I believe, that the purposes 
of tho act would best be reached by point to point rather 
than mass advocacy. That way the unique gifts and needs of 
each child will not t>c ignored. 

Unfortunately, this plan has had one serious drawback in its 
implementation. Many private attorney* simply lack the necessary 
background information to step In and effectively and efficiently 
conduct actions on behalf of children in special education 
cases. Nothing m the average private practioner's range 
of activities generalizes well enough to support the tactics 
needed to conduct due procoss hearings and court reviews. 
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The fundAmenttl role of tht lEP, the prospective nature o£ 
the action, the content o£ ovtluatlons, and even the basic 
goals of special educational proyramning are among the topics 
to ba mastered before an attorney can do a good job. 

I£ a parent, lacking an alternative, hires an inexperienced 
attorney, the choice ii whether to pay for part of the attorney's 
education in these areas, or hope for the best and lot their 
counsel wing It. 

Sorae attorneys have engaged in a sufficient volume of hearings 
to bflcome skillful. Many of these represent school districts. 
K few are parents' lawyers, who, by accepting cases from largo 
regions can find enough parents with the resources to pay 
for quality representation. Socws of the protection md advocacy 
agencies, like the one whore I an employed, have dedicated 
significant portions of their staff attorneys' time to special 
education cases (leaving less tlrae available for other Issues 
such as those relating to adults with disabilities, institutional 
conditions, vocational rights, etc). But a single attorney 
located In one city In a large state will only be able to 
do a small number of cases state-wide. As a result I, and 
many of my colleagues at other P fi A's have had to turn down 
many requests for representation. 

The availability of attorney's foes In some special education 
cases will encourage more private practloners to letrn about 

with only nominal retainers 
to build expertise and participate In enough hearings so that 
they can conduct them efficiently. 

It's easy for a lawyer in a public Interest agency to criticize 
private counsel for not doing special education cases on a 
pro bono basis. But the fact Is that special education cases 
are so tlme-consuralng that few lawyers can afford to do them 
without charge. Where a divorce, even with child custody 
issues might take twenty or thirty hours over a six month 
period, a special education appeal can easily require hundreds 
of hours over a period of years. 

(Incldently, i suspect the duration of appeals will be reduced 
if the costs of delay are more equally shared by schools and 
parents. ) 

Thus, the main goal of the law would also be furthered by 
awarding attorneys* fees In certain cases, where legal action 
m Individual cases Is needed to build good programs, efficient 
and skilled private counsel will be available to represent 
the needs of the children affected. 

1 hope you and your committee find this Information helpful. 
Feel free to contact me or my agency If you need clarification 
or further details. 

Sincerely, 

Franz 0 
Staff Attorney 



John 
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MAY 28 1985 




May 21, 1985 



Senator Lowell Wcickor, ^r. 
Chairman 

SubcoiTtnittoQ on the Handicapped 
United states Senate 
Waihlngton, D.C. 20510 



Dear Senator: 

Thank you for your kind letter of May 8, 1985 and its 
invitation to provide written testimony on the referenced 
legislation. 

Background 

I an the Executive Director of Florida's Protection and 
Advocacy agency established under the Developmental Disabili- 
ties Assistance and Dill of Rights Act. X have served in this 
capacity since the agency was established in 1977. I am also 
the Vice-chairman of the Florida Bar's Committee on the Rights 
of the Disabled and a Member of the Editorial Advisory Doard 
of the American Dar Association's Montal Diuability Law Re- 
porter. I have been a practicing attorney in Florida for 
over 13 years. As is common in other States, special educa« 
tlon issues comprise nearly 501 of the case load of our 
Protection and Advocacy Program. I have represented directly 
or supervised the representation of numerous parents in nego- 
tiations, due process hearings and federal court cases under 
Public Law 94-142, The Education for Handicapped Children Act. 

I am of the strong opinion that the meaningful implemen- 
tation of Public Law 94-142 necessitates that oarents be 
afforded the right to petition courts for an award of reason- 
able attorneys' fees and costs when they prevail in litigation 
brought under the Act. This must include at least an oppor- 
tunity to request costs and fees incurred In bringing admini- 
strative duo process hearings. 

Trend to More Legalistic Proceedings 

It is important to note at the outset a significant trend 
with respect to educational due process hearings. These 
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Children's Protection Act 
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hcaringt tre becoming increasingly formal with an emphaiis on 
procedural due process conducted by law trained hearing officers. 
In Florida special education due process hearings are conducted 
by hearing officers assigned fron the State Division of Admini- 
strative Hearings, Those are full-tiiae hearing officeri, all 
of whom are lawyeri. They conduct a wide variety of hearing! 
brought under Florida's Administrative Procedures Act. They 
do not make decisions based upon their own estimation of what is 
educationally appropriate, but rather as a judge based upon the 
factual evidence presented before them and the persuasiveness 
of legal arguments. Appeal! to their special education dccisioni 
are either to the State's District Courts of Appeal or to a 
U.S. Federal District Court. 

The trend in law trained hearing officers is reinforced by 
recent Federal Court decisions regarding the impartiality of 
educational due process hearing officers. Virtually anyone with 
a professional (i.e, educational) interest" in the outcome of 
the proceeding has been disqualified. In Hason v. TeaSuc , the 
U.S. Court of Appeals for the Eleventh Circuit held that even 
employees of local school systems not attended by the child in 
question and university personnel involved in the "formulation 
of state policies in educating handicapped children" lack the 
necessary objectivity to qualify as impartial hearing officers. 

^ inevitable in view of the increasingly narrow 
field from which such hearing officers may now be drawn, other 
States, like Florida, will turn to law trained officers and 
consequently more court-like proceedings. 

In ny view this is not an objectionable trend. It is 
entirely consistent with broader trends in the development of 
both juvenile and administrative law. While all of us desire 
enlightened, impartial, nonadversial resolution to conflicts 
between parents of handicapped children and local school dis- 
tricts, this can not be accomplished at the expense of procedu- 
ral due process. Nearly two decades ago the U.S. Supreme 
Court crossed this threshold in connection with juvenile 
justice proceedings. In re Gault returned the supremacy of 
legality over informality in juvenile proceedings. For better 
or worse it is the best way we know to limit abuses of govern- 
mental discretion. 

High Costs of Litigation 

Unfortunately, legal process is also highly technical, 
costly, time consuming and largely inaccessible to the average 
family. The extent of discovery and expert testimony that can 
be utilized in a typical educational due process hearing can 
rival a medical malpractice case. The overwhelming mass of 
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State and Federal regulations and judicial case law rivals fcho 
anti- trust and securities fields. The Education for the Handi- 
capped Law Report, a legal reference service concentrating ex- 
clusively on 94-142 issues, fills five large loose-leaf binders 
annually. My informal reading of the cases over the last seven 
or eight years suggests considerably ipore than half of the 
decisions reaching Federal Courts result in favor of parents. 

The astounding fact is how few parents avail themselves of 
these procedures. In Florida, for example, during the last year 
there wore only 35 requests for due process hearings statewide. 
This number is due at least in part to the high cost of litiga- 
tion. The bill to transcribe a single's day's deposition in a 
recent caso I handled was nearly $1,000.00. Expert witnesses 
cost at a jninimum a $150 per day. Handling a single due process 
hearing can easily cost ny office in excess of $5,000 exclusive 
of travel costs or attorney's fees. Federal litigation, of 
course, multiplies the^e costs several times over. Th? average 
parent if they can manage to scrape together the resources for 
the hearing could raroly pursue an appeal. Our office by 
necessity must be selective in the cases it handles and can not 
represent all meritorious claims brought to us by parents of 
handicapped children. 

The recent U.S. Supreme Court decision in Burlington School 
Coraraittee v. Department of Education of the Coimponweaith of 
Massachusetts underscores the recognition that final decisions 
on the merits of an lEP challenged by parent* will "in most 
instances, come a year or more after the achocl term covered by 
the lEP has passed.** The long duration of these proceedings 
led the Court to find a right to roinbursement of tuition fees 
for parents prevailing under 94-142. In Smith v. Robinson , 
without express legislative intent, the Court was unable to 
find a comparable right to attorneys' foos awards. I road 
Burlington as an invitation to Congress to correct this in- 
advertent wrong. 

Unequal Contest 

Many have argued that S.415 will "restore the balance 
between parents and educational agencies". I cannot emphasize 
how imbalanced the present relationship is at the local school 
district level. In Florida for example, our local school 
boards are extremely resistant to external involvement. This 
does not moan that we do not have piocressive school districts. 
We do and many are making great striioa xn the education of 
handicapped children. Problems emerge only when a parent 
elects to challenge a school system'^ judgement about their 
child. 

All school boards in Florida retain as their attorneys 
the largest and most politically influential law firms in 
their communities. When a parent requests a due process hear- 
ing the matter is immediately placed in the law firms hands. 
With the school system controlling the educational expertise 
and the law firm, like Brer Rabbit, at home in the legal briar 
patch, the parent without a lawyer hardly stands a chance. 

Conclusion 

Parental participation and procedural due process are th(> 
hallmarks of 94-142. Without the access to legal counsel that 
attorneys' foes awards can assure these two essential elements 
are lost to most parents of handicapped children. 



Respectfully submitted. 




JONATHAN P. ROSSMAN 
Executive Director 
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QPESTIOKS FROM SEK. KICKLES DIRECTED TO MARY TATKO 

WHO WAS YOUR LEGAL REPRESENTATIVE DURINCYOUR ADMINISTRATIVE AND LEGAL 
rROCEEDINGS? 

Our lestl represencacivb v«» Crtlc Enoch* an attorney froa Dallas. He represented ut 
up until ve htd to (o back to court the second tl»e for a sanction motion as^lntt the 
school district. Mr. Enoch represented us thru the Due Process, the Stste Appeala, 
the 5th Circuit Court the first tine, the reoand to Federal District Court In Dallas, 
and the first conteapt of court cotlon before the Federal District Court. Mr. Enoch 
also yas present at several lEP aeetlngs. This vas necessary because the school district 
hsd lesal council. For Instance at one lEP Dcetlns, set for 7:30 a. a. ve arrived only 
to find the attorney for the school district present. We had to call Craig Enoch at 
hoae at 7:30 a.Gi. and ask hla to co»e to the school. He did so that ve would have 
lesal council In vlcv of the fact that the district had their attorney In attendance. 

Durlos the tine our case vas (olns thni the laany courts, Governor Cleaents appointed 
Crslg Enoch 101st Civil District Court Judce (Dallas, Texas). At that tlae ve had a 
petition for sanction before the court on a second contecpt Motion (both tlxaes the 
school district had stopped dolns clean Inlermlttent catbeterlratlon even tho thty had 
been Issued a court ordar to provldt saae). At that tloe Judca Enochs partner, Charles 
Fuqusy represented us In the court on the contewpt Issue. Charles vas not faalllar 
vlth school lav and It vas then necessary to try and locate an attorney who vas 
ftslllarvlth PL94.142 and .504 and the school lavs. Judge Enoch contacted Advocacy, 
Inc. and they asreed to help us st that rolat. Advocacy, Inc. Is located In Austin, 
Texts (four hour drive froa Dallas). 

IF IT WAS NOT THE TEXAS PROTECTION AND ADVOCACY AGENCY ESTABLISHED Bt 
THE FEDERAL GOVERNMENT, WHY NOT? 

First of all, ve were never notified by anyone that there vas "free" lesal aid, nor 
that Advocacy, Inc. vas aet up to handle this for parents. However, I talked with 
Advocacy, Inc. thla «omlng In regards to 'Vho**, "whon** and etc. they handle cases. 
I v«s advised by the Attorney that even had ve contacted thca they Jo not know If 
they would have been able to handle the cast In the beginning. There are 396,000 
handicapped children In the State of Texas. Advocacy only has four attorneys. The 
reason they took over after we had been thru a fourth of £he process vas because the 
case would Ispact a larse nunber of children (win or lose) and Aabcr Is dcvclopoentally 
delayed. We were NEVE K TOLD BY THE SCHOOL DISTRICT that there vas lesal adtflse 
avsllable. The school districts soaetlses never even give out the "little gray" 
rlshts booklet and In fact even now vhen they do, sotMtlses It Is after you have had 
your nee tlnss. Nevertheless, va were never toid va could set help and It la very 
doubtful ve could have sotten aaalatance frr^ Advocacy at this point. I vss advised 
today that they alvays tncourased local attorneys when help was available. The ascncy 
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vat set up CO protect the rlthtt of disabled children but It la l»posalbU for Advocacy 
to handle all casea. Reed Martin Is the attorney I talked with thla aomlns and he 
also advised this oomlng that last year In the State of Texas there vere only 12 
hearlnts In the entire State. This was due to the Salth vs. Robinson decision and 
that because of thla decision parents can not hire attorneys to represent thea and their 
disabled children. The problecas have not gone away but parents are unable to defend 
the rlthts of the children due to ths Salth va. Robinson case. Advocacy, Inc. can 
only take a United nuober of cases. Advocacy tries to work vlth the schools and 
the state prior to cny litigation but the schools know the parenta can not hire attorneys 
due CO the decision and consequently work toward the parents forfeiting the rtthi^s of 
their chlldrcr> when they can not acquire the letal assistance they need to battle the 
school districts. 

3. WHAT WAS THE FINANCIAL IMPACT OF THE LEGAL COSTS OF YOUR FAMILY? 

The lopact of this case vas more than letal costa. There Is also a question as to 
health Inpalnxnts due to the atress on the faally. However, I would like to answer 
the costs factor first. 

Vc were fortunate In that both of us work. However we would like to be able to 
use our funds for such things as aedlcal care, housing, and the normal thlnts a faolly 
has to have. M/ husband paid for the due proctas costs up'front out of our funds. 
However, when the State 8oard lUejally overturr.ed the hearing officer and the 
coaxnlssloner ve had to isake a $5,000 down paysent to the attorney. Thla tl»e ve hcd 
to borrow money. When the caac went back to the court for the second contespt aotlon, 
we had to again borrow $2,000 Just to keep the caae going. At this tlac we atlU owe 
the attorney the balance of the award froa the Court, around $28,000. Even two working 
people can't afford these kind of fees, especially It they have the responsibility of 
a dlaabled youngster. This legal battle also took all of Ky vacation tine aa I used a 
day at a tiiae as I needed It ao I could be In court, at the lEP ncetlnga, or whatever 
tloc It took. During all of thla our ^hlld also had five operations* three of the* 
Bujor. I had never had any blood pressure problcns, and In fact there la no history of 
hfih blood presaure In siy fanlly. I ata now on nedlcatlon for extreoely high blood 
pressure which my doctors feel was brought on by the stress caused by the school 
district. This alao had a negative affect on my perfomance at work, especially when 
the school Is calling or walking Into the office. There are socae things that noney 
can*t buy, one of them U your health and eaotlonal stcte. I truly suffered during thla 
caae. 

A. IF YOOR LEGAL XErRRSENTATIVE W«\S fROVIDED IV THE TE::AS P(A, DID THEIR 
SERVICES COST YOU ANYTHING? 

The services provided by Advocacy, Inc. was not charged to ua. 
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QaEST10NS_mM SEH. STAFFORD TO MAKY TATRO 

1. As a parent, do you feel chat you could have represented Amber «t the 
Adalnlstratlve I>ie Process Hearing without Ug«l Representation? 

KO!!!! The entire Due Process Hearing ve vent thru vat ttictly ict up at a 
Court. The Due Process Officer acted as the Judge, and in fact vas addressed 
as "Your Honor", the evidence vas presented in accordance with law, the 
testloony was taken by a court reporter and the entire hearing vas set up as 
a court of lav. I knew nothing o£ the lav at that tine except that vhat ve 
vcrc asking for was being done in other school districts and for soaereason 
the Irving Independent School District was refusing Aaber the s«ae things 
others vere already doing. 

This proceeding arc set up in this sanner In the entire State of Texas. Unless 
a parent is a lawyer they vould not stand a chance. Ore o£ the t hints you have 
to subalt is written docua«nts to the hearing officer. I certanly could not 
have subalt ted suitable transcripti to anyone and ve would have certainly lost. 
I do legal work In ny position as a surety bond specialists, however, I could 
not have done the transcripts necessary for this due process. 

This testlaony lasted five hours before the hearing officer vith vitncss' 
called froa b^th sides, including the Dr. for A»ber. Tht school had their 
vltnesses, including the R.N. in charge o£ School Health Progravs froa the 
Irving ISD., the Physician, who by the vay vai also a iscaber of the School Board, 
and on and on. 

As a nrtcer of record, I have been ^old by soac parents who vantcd to go 
to due process that they vould have to /umiih $5,000 up front Just to get 
st«lrtcd. And that was Just for the due process hearing. 
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RESPaiSES BY EDWIN M. MARTIN TO SUBSEQUENT QUESTIOJIS 



Responie of furtin to Senator Kerry : 

It has been zny observation. Senator, that the responiibility 
for compliance monitoring and related activities should involve 
both the Office of civil Rights, and the Office of Special 
Education Programs. In 1976 and again in 1980, I played a part 
in the development of inter^agency agreements concerning monitoring 
and compliance activities between these two agencies or their 
predecebsors. 

The 1980 agreenenh was quite detailed and carefully irarked 
through with considerable advice from the disability cocoaunity, 
education gioups, etc. While I understand that the Office of 
Civil Rights has continued discrete compliance reviews (I do not 
have available to me comparative figures for recent years) , it is 
my understanding that a number of features of the agreement which 
were felt to be critical to effective monitoring and compliance 
were not being observed as recently a^ six months ago. Hearings 
held August 1, 1984 by the House Select Education Subcomxrlttee 
provide inl,?rmation ir this regard presented in considerable detail 
by the Coalition for Citizens with Developmental Disabilities. 

I an pleasrd to learn that the Assistant Secretary for 
Special Education and Rehabilitation, Mrs. Madeline Will, has 
directed the Office of Special Education Programs to develop a 
new and more vigorous approach to compliance monitoring and those 
efforts are now underway. As difficult and sometimes controversial, 
as compliance activities are - you will be criticized on both 
sides - it is clear that responsible monitoring is necessary to 
bring about changes of the kinds envisioned by this law. 
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Responie to Senator Stafford ; 

I wat pleated to have the opportunity to work with you, 
Senator Stafford, and your colleagues in the drafting of 
P.L. 94-142, and I have greatly admired your e££*ctive leader- 
ship in the House and the Senate on matters affecting the lives 
of p«oplo with disabilities, as well as I might add all Aisericans, 
as we are affected by our Environment about which you have expressed 
such strong concerns. 

I don*t believe the concerns are valid as e:(presscd by some 
spokespersons for school districts that the prop(>sed legislation 
will spark adversity between parents and school personnel which 
would ham parent participation under the Act. First, as I 
mentioned in ny statement, the record of the implementation of 
tho Act is now well established over a number of years, and there 
aro very few hearings, less than a fraction of « fraction of It, 
and only a tiny percentage of these go to court. When legal fee 
relief was available before Smith V. Robinson, the nuinber of 
hearings was still quite small and in fact^ declining. It should 
be noted that parents would still have to go through this terribly 
painful appeal and/or judicial process and then would have to have 
their position supi<orted to be eligible for expenses. The risk of 
failure certainly detors frivolous actions. There is nothing to 
gain for parents here, only the opportunity to break even at best 
and only when they arc judged correct. 

Khon the bill was being considered by the Congress, I believe 
all parties felt it was critical that the parents have sufficient 
impact, through the hearings process to provide local level 
solutions to problems. This process, even when it led to the 
courts in a fraction of cases, was a «uch-to-bo-desired alternative 
to a federal Executive branch review and decision-making process - 
which night have been an alternative to assure the appropriate 
expenditure of federal funds. 

As you know, the school systemv select the hearing officers, 
are reprcstnted at hearings by trained psychologists and educators 
and have tax-paid attorneys available. Parents vted some balancing 
rosourcQs to even begin to confront this establishment, not as 
troublemakers, but in the exercise of thla l^gltinate role as 
caretakers for their children. 
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119 Glendale Road 
Sharon, MA 02067 
May 29, 1985 



The Hon, Senator Robert T, Stafford 
The United States Senate 



Dear Senator Stafford; 

This is in answer to your question forwarded to me by Senator 
Weicker after the May 16 hearing, I am returning this letter via 
Subcommittee staff member Dr, Karl White, 

To those who fear that availability of attorney's fees will 
encourage parents to go to court more often I offer these 
comine n ts : 

Because of our desperation for a decent education for Danny, 
recovery of attorney's fees was far from the top of our list of 
priorities, our backs were against the wall and we really had no 
choice but to proceed* 

The notion that parents would base a fundamental decision on 
whether to proceed in a grueling process such as this, based on 
the hope of future recovery of attorney's fees, is from my point 
of view very remote, why would any parents subject themselves to 
the nerve- wracking judicial appeals process - in our case 
involving injunctions, a remand, calling new witnesses, argument 
over admissibility of evidence, facing our neighbors in town^ and 
further appeal up the judicial ladder - all this just to recover 
attorney's fees? 

Even those parents I know who did not have to worry as much 
about money approach this grueling encounter with a grcjat deal of 
trepidation. All of us are sufficiently occupied with the 
everyday problems of raising our other "normal" children in a fast 
age of violence and drugs. 

On the contrary, the prospect of a more balanced distribution 
of leverage, such as recovery of fees by prevailing parents, might 
discourage the school districts from routinely stonewalling and 
intimidating parents from seeking an appropriate education lor 
deserving youngsters. The result could well decrease litigation 
and increase out-of-court accommodation, bringing us closer to the 
goal of a cooperative process rather than confrontation. 

With respect and appreciation for the effor^8 you are 
devoting to this probleti. 



Edward Abrahamson 
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119 Glendale Road 
Sharon, MA 02067 
May 29, 1985 



The Hon* Senator Don Nickles 
The United States Senate 



Dear Senator Nickles; 

This is in answer to your questions forwarded to me by 
Senator Weicker in followup of the May 16 hearing. I am returning 
this letter via Subcommittee staff member Dr. Karl White. 



Yos, we had a private attorney prior to my losing my job. 



Yes, we used our private attorney at both the administrative 
and judicial (district court) levels. 



Our private attorney plus expert witnesses and court costs, 
etc. cost us over $10,000, be tore the School Committee 
decided to appeal the case to the U.S. Court of Appeals. 



We wore aware of various organizations, including the 
Developmental Disabilities Law Center (DDLC is the Mass. 
PSA) , which make legal assistance available to the needy. At 
the time this battle began there were many cases in the PiA 
backlog with people who were needier than we, and PtA's 
understandable income criteria made us ineligible. Since we 
were ineligible, we then had to search for the right kind of 
attorney with experience in this specialized case law as it 
was unfolding. Our fears turned out to be justified because 
the School Committee hired a specialist in this field 
themselves - not just their town counsel on retainer. 

After losing my job and because of a long list of cases 
awaiting assistance from the Mass. PfcA, the Massachusetts 
Advocacy Ce-ter (which is not the P&A in Massachusetts but a 
private, non-profit organization), decided to continue the 
case on behalf :>£ Danny through the federal appeals process. 



Senator Nickles, please try to understand chat as parents we 
did not undertake this unpleasant burd«in happily. We were forced 
against the wall. To anyone really familiar with the case, our 
son was just not going to be even minimally educ&ced in a 10-month 
9:00 a.m. to 2:00 p.m. day program. The School Committee's export 
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witnesses based their case on a fleeting evaluation o£ 2 or 3 
hours duration. Our own expert, the noted Dr. Paul Touchette, 
observed Danny consistently for 6 months. That is what convinced 
the federal judge. It made no impression, however, on a School 
Committee with other priorities; nor on a captive administrative 
hearing officer who is employed by the state department of 
education. But P.L. 94-142 ia now the Law. 

If you are truly trying to come to grips with a judgment on 
whether to support Senate 415, my final plea is that you ask 
yourself this common sense question: 

Would parents who have to cope with sundry medical, support, 
and other educational problems (sometimes simultaneously on behalf 
of their other "normal" children) be in their right minds to go to 
court if there wasn't a darned good reason? Who needs that extra 
agony? 

At least give uo a little more balance with those heavy 
establishments if we prevail in court - just as many other civil 
rights litigants. It might just give the school districts 
incentive to negotiate a decent educational plan out of court 
before playing a game of "chicken" with us for a period of those 
vital years while a child is supposed to be educated. 

With respect and appreciation for the time you are devoting 
to this problem. 



Edward Abrahamson 
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RESPONSE to QUESTIONS FROi< SENATOR NICKLES TO WTLLIAH DUSSAULT 



?) Question: Is your practice devoced priiparily to special 
education cases? 

Response ; My practice is devoted to representation of 
persons witn disabilities, A substantial portion of that 
practice is involved in special education matters* 

2) Question; When representing parents in an administrative 
hearing or in litigation, what do you charge by the billable 
hour? 

Response; My billable rate varies from $75«00 to $100,00 
per hour, depending upon the difficulty of the case and the 
parents* ability to pay. Opposing counsel generally hired by 
th\i school district charge from $100,00 to $150«00 per hour for 
the same services* 

3) Question; About how many hours of attorneys' time would be 
involved in the cases of Mrs* Tatro and Mr, Abrahamson? 

Response; I would be able to provide only a rough estimate 
of the time involved, I would guess that Mrs* Tatro 's case 
involved in excess of 300 hours* My estimate of \:he time 
involved in the Abrahamson case would be between 150 and 200 
hours • 

4) Question; How much charitable work do you do in this field 
per year? 

Response; I average a minimum of five hours per week 
working either on a pro bono basis for individual parents, 
presenting information on a no-charge basis to community parent 
and school groups, and representing i on-prof it organizations at 
no charge. Total annual time devoted to special education or 
handicapped related matters would exceed 300 hour*j. 

5) Question; There were 1,462 special education cases which 
were heard at the first level last year* If families had 
attorneys representing them at these proceedings, what would be 
the average legal cost for such representation? 

Response; It is my experience that most first level cases 
arise due to a failure of the pre-hearing negotiation process. 
If an attorney were invol^fffd in the first level hearing, I wouid 
anticipate that a competent attorney should spend an average of 
ten to fifteen hours ♦'C.cal in preparation and presentation* At 
an average fee of $75.00 per hour, the fee should range from 
$750*00 to $1,125*00 per hearing* 



107 

ERIC 



104 



6) Question; There were 292 appeals o£ the decisions in the 
1,462 cases which occurred last year. What would be the cost of 
the appeal of these cases (a ballpark figure is fine)? 

Response; Appeal to a second level appeal process/ usually 
to the offices of state super intendant of public instruction/ do 
not generally involve as much witness preparation or direct 
trial presentation. The principal obligation is the preparation 
o£ an appropriate supporting brief. Given an attorney who knows 
the subject area/ I would anticipate that preparation and 
presentation of the material should take an average of an 
additional ten to fifteen hours at approximately the same cost 
involved in the first level hearings. It has been my experience 
that the second level hearings are largely an exhaustion phase* 
Several states are now doing away with that requirement. 

7) Question; Beyond those appeals/ there are 67 cases which 
were litigated last year. What would be the cost of taking a 
special education case through the court system? 

Response; It is substantially -^ore expensive to bring the 
case to the state trial court or the Federal district court. 
The Federal Court Rules of pleading and evidence are far more 
complicated. In the event a de novo hearing is required/ the 
case is essentially retried in toto. Ono would expect a minimum 
entry JLevel time involvement of 25 hours if any substantial 
issues are involved. Time requirements would escalate rapidly. 
It would not be unusual to see a Federal District Court case 
require 50 to 75 hours in preparation and presentation. 
Subsequent appeals to both the circuit and Supreme Court could 
easily take 50 to 100 hours each. Accordingly/ it would not be 
unusual to see fees incurred through a circuit court appeal or a 
petition for cert iorari to the United States Supreme Court in 
the area of $100/000.00 and above. 
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RESPONSE TO QUESTION FROM SENATOR STAFFORD TO WILLIAM DUSSAULT 



Question: Mr, Dussault, it is my belief that making 
attorney's fees available through the courts would encourage 
earlier resolution of disputes between parents and local school 
districts. Critics of this legislation believe that providing 
fees would encourage attorneys to extend the process rather than 
resolving the issue at the earliest possible date. 

What is your opinion on this matter? 

Response; It is unequivocally my position that attorneys 
who are knowledgeable in special education matters and are 
actively representing their clients will seek to resolve a 
dispute at the earliest possible stage in the dispute resolution 
process. The primary reason for this is that the child with the 
disability has only a specific limited amount of time to spend 
in publicly funded special education. The longer the time that 
is spent in conflict over the specific aspects of a program, the 
less time the student is going to have in an appropriate 
program. Most parents realize how important those years of 
publicly funded education are and are most anxious to resolve 
the disputes as quickly as possible so that their children may 
move into an appropriate program. The statutes "status quo* 
provision requiring that the child stay in the disputed 
placement during the pendency of the proceedings act as a * 
powerful disincentive for the parents. 
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Additional CoMents of 
• E* Richard Laraon 
on behalf of tho 
Aa«rican Civil Liborti«8 Onion 



on S* 415, th« 
Handicapped Children's Protection Act 



before the 
SubcoMAittee on tha Handicapped 
CoMiittae on Labor and Huaan Xaaourcaa 
Dnitad Statea Sanata 



Hay 31, 1985 



Subsequent to the hearing held on Hay 16, 1985 on the Handi-- 
capped Children's Protection Act o£ 1985, I received through 
Subcommittee Chairman Lowell Woicker, Jr., an additional question 
posod to me by Senator Robert T. Stafford. That question is as 



Hr. Larson, since the Supreme Court ruled in Smith 
" V. Robinson , we. have been told that parents will have a 
difficult time finding legal reprasontation in special 
education suits. Can you speak to this co-called 
"chilling effect" on the availability *,>f private attor- 
neys to represent handicapped children k.td their 
families? 

In response to Senator Stafford's thoughtful question, I 
have no doubt that Smith v. Robinson has had (and will contin'je 
to have, unless Congress acts to overrule Smith v. Robinson ) an 
overwhelming "chilling effect" on the availability of private 
attorneys to represent handicapped children and their families. 
This conclusion flows from four interrelated realities, each of 
which is addressed hereafter: (1) Smith v. Robinson barred fee 
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awards in actions and proceedings involving handicapped children; 
(2) foe awards provide a necessary financial carrot to attract 
private practitioners to provide legal representation to civil 
rights plaintiffs in general? (3) fee awards are even roore neces- 
sary to attract privste practitioners to represent handicapped 
children in special education actions and proceedings; and there- 
fore (4) the effect of Smith v> Robinson is the denial to 
handicapptd children and thsir families of the legal representa- 
tion which is necessary to assert their rights* 

1* The Supreat Court in s«ith v> Robinson Barred F«« Awards in 
Actions and Procssdings involving Handicapped Children 

There is, aL the outset, no question about what the Supreme 
Court did in Smith v> Robinson * It held, with regard to handi- 
capped children covered by the Education for All Handicapped 
Childron Act (the "BAHCA"}, Pub. L. No. 94-142, that there is no 
availability of court-awarded attorneys fees for lawyers who 
successfully reprtsent handicapped children and their families. 

Tho Court in Smith v. Robinson reached this conclusion not 
only with regard to actions and proceedings to enforce the BAHCA. 
The Court also wtnt much furttiei. It held that handicapped 
children covered by the BAHCA have no legal rights under S 504 of 
the Rthabilitatlon Act, and that there accordingly is no avail- 
ability of fees under S 505 of the Rehabilitation Act (as amended 
in 1978). And the Court also held that such handicapped children 
have no constitutional rights which can bo assorted through 42 
U.S.C. S 1983, and that there accordingly is no availability ot 
foes under 42 U.S.C. ' 1988 (as amended in 1976). 
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Prior to Smith v> Robln8on > the courts had routinely awarded 
fees to attorneys who successfully represented handicapped 
children and their families* The Supreme Court, however, totally 
removed tho financial incentive which forms the predicate for 
privettQ legal representation* 

2* Fe« Awards Provide a Necessary Financial Carrot to Attract 
Private Praction«rs to Frovid* L^gal Representation to Civil 
Rights Plaintiffs in General 

In authorizing fee awards for counsel who are successful in 
enforcing civil and constitutional rights. Congress has repeated- 
ly recognized that tho financial carrot of fee awards is abso- 
lutely necessary to attract private lawyers to renrosent civil 
rights plaintiffs. This is because civil rights plaintiffs 
ordinarily cannot afford to pay e lawyer, much less to pay legal 
expenses and court costs} and because ci;il rights cases ordina- 
rily involve primarily if not only equitable belief, thereby 
making contingency fee agreements unavailable* Coupled with 
these realities is the fact that private lawyers who must support 
themselves and their families are generally unwilling to provide 
legal representation unless there is a high probably of payipent 
through legal fees* 

Although each of the foregoing facts is celf-ovident, they 
also are a n<atter of record through the legislative hisl:ory 
accompanying most civil rights fee statutes, and particularly 
through the legislative history accompanying the omnibus Civil 
Rights Attorney's P03s Awards Act of 1976, 42 U.S*C* S 1988* 
Because of the 5>nportance of the congressional findings accompa- 
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nying tho 1976 Pees Act* it is instructive to quote from at least 
several of the findings set forth in the accompanying Senate 
Report, S. Rep. No. 94-1011, 94th Cong., 2d Sess. (1976) [the 
"Senate Report"], and set forth in the accompanying House Report, 
H.R. Rep. No. 94-1558, 94th Cong., 2d Sess. ( 1976) [the "Kout^e 
Report"] • 

first, there is no doubt about civil rights plaintiffs' 
generdl inability to pay lawyers. "In many case* arising under 
our civil rights laws, the citizen who must sue to enforce the 
law has little or no money with which to hire a lawyer." Senate 
Report at 2. As a result: "Becruso a vast majority of the 
victims of civil rights violations cannot afford legal counsel, 
they are unable to present their cases to the courts." House 
Report at 1. In other words, "foe awards [are] an essential 
remedy if private citizens are to have a sieaningful opportunity 
to vindicate the important Congressional policies which these 
[civil rights) laws contain." Senate Report at 2. 

Second, there similarly is no doubt that in most civil 
rights cases "only injunctive relief is sought" and that fee 
awards thus are necessary "to promote the enforcement of the 
Federal civil rights acts, as Congress intended." House Report 
at 9. Stated otherwise: "'if successful plaintiffs were 
routinely forced to bear their own attorneys' fees, few aggrieved 
parties would be in a position to advance the public interest by 
invoking the injunctive powers of tho federal courts.*" Senate 
Report at 3 (citation omitted); see •l»o House Report at 6. 
Accordingly, "fees are an integral part of tne remedy necessary 
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to achiev* compliance with our statutory policies." Senate 
Report at 3 • 

Finally, there also is no question that the unavailability 



In 'hearings" before the House, "the testimony indicated that 
civil righto litigants were suffering very severe hardship*" 
because of the unavailability of counsel* House Report at 2* in 
facti "private lawyers wert refusing to take certain types of 
civil rights cases" without the possibility of fee awards. House 
Report at 3* Accordingly, as explained in the Senate Report at 
5: "in several hearings held over a period of years, the 
[Senate] Committee has found that fee awards are essential if the 
Federal statutes to which [the 1976 Fees Act] applies are to be 
fully enforced*" 

in sura. Congress found that it must "insure that reasonable 
fees are awarded to attract competent counsel in cases involving 
civil and constitutional rights." House Report at 9. As simi- 
larly recognized An the Senate Report at 6: "If our civil rights 
laws are not to become mere holloa* pronouncements which the 



1. The 1976 Fees Act was designed to overrule, and did ovor- 
rult, Alytska Pipeline Service Co* v. Wilderness Society , 421 
U.S. 240 (1975), in which the Supremo Court held that fees were 
ordinarily unavailable absent Congress' enactment of a foe- 
shifting statute* As explained in the House Report at 2-3: 
"civil rights litigants were suffering very severe hardships 
becauso of the Alyeska decision," in fact the decision had a 
"devasting impact . * * on litigation in the civil rights area," 
indood Mt]housands of dollars in fees were automatically lost in 
the immediate wake of the decision," all with the result that 
"private lawyers wore [now] refusing to take certain types of 
civil rights cases*" Additional support for these findings is 
set forth in Council for Public Interest taw. Balancing the 
Scales of Justice: Financing Public Interest Law in America , at 
312-23 (1976K 



of fees makes representation by private lawyers unavailable.!/ 
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averitge citizen cannot enforce, ve must maintain the traditional- 
ly effective r«medy of fee shifting in these cases 

Although additional testimony is unnecessary to augment what 
Congress has already found, there simply is no question that the 
findings of the Ninety-Fourth Congress in 1976 arc fully applic- 
able today. As a result of my fifteen years as a practicing 
civil rights lawyer, and as a result of my expertise and consult- 
ing on the law of court awarded attorneys fees, I can confidently 
state that the financial incentive of fee awards is absolutely 
essential to attract competent counsel to represent civil rights 
plaintiffs. Today, just ad Congress found in 1976, virtually all 
victims of civil rights violations are unable to pay legal foes 
or even to pay legal expenses and court costs so as to retain 
private counsel; most civil rights cases continue to be cases 
where equitablt relief is primarily sought, only sought, or only 
available} and competent private counsel continue to be unavail- 
able to provide legal representation without a fee arrangement or 
at least without the probability of court awarded f«cs. 

As to the latter point, it m^.y be useful to emphasize that 
although fee statutes provide a necess^iry incentive to private 
representation, they do not guarantee private representation 
because of the fact that fee statutes do not fully balance the 
resources of plaintiffs* counsel vs. defense counsel. First, 
plaintiffs' counsel are entitled to foes only when they win; 
whereas defense counsel (whether salaried government or school 
board lawyers, or privately retained lawyers) are paid not only 
when they win but also when they lose. Second, successful plain- 





112 



tiffs' counsel experience severe cash flow problems sinct they 
ordinarily recover fee awards only after they succeed in adminis- 
trative proceedings, in trial r and ultimately on appeal (all of 
which often ex\.ond8 over a period of many years); whereas losing 
defense counsel are paid monthly if not biweekly. Finally, the 
amount of fees actually recoverable by successful plaintiffs* 
counsel either through settlement or through court order ordina~ 
rily is substantially less than a fully billable hours-tines- 
ratts fee; whereas losing defense counsel are ordinarily fully 
paid for all time expended. 

Beca*jse of these considerable financial disparities between 
plaintiffs* counsel and defense counsel, most lawyers prefer to 
be in the shoes of the latter rathsr than of plaintiffs* 
counsel As should be apparent, although fee statutss thus do 
not actually equalize either fees or legal resources, fee sta- 
tutes are an absolute necessity to attracting at least some 
competent counsel to represent civil rights plaintiffs* 

3« Fee Awards Are Sven More Necessary to Attract Private 

Practioners to Represent Handicapped Children in Special 
Education Actions and Proceedings 

It can easily be said that just as foo awards are necessary 
to attract private practitioners to represent those whoso civil 



2. Not only is this an obvious (and an economically sound) 
preference, but it is also a fact in my exporience that many 
fornor plaintiffs* lawyers are now also representing defendants 
if for no other roason than to get paid, i >e. , to put bread on 
the table and otherwise to earn a living. Seo also , e.g. , 
Hearings on S* 58 S Before the Subcomm. on tlTSnconstltution of the 
Senate Comm. on the Judiciary , 97th Cong*, 2d Sess. 44 (1982) 
(testimony of Fletcher Parring ton ) • 
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rights have boon violated* so too are fte awards equally necet- 
sary to attract private practitioners to represent handicapped 
children in special education actions and proceedings* In fact, 
it is not just equally necessary) it is more so* This flows from 
the fact that parents of handicapped children incur heavitr 
financial obligations than the average person; from the fact that 
special education actions or proceedings ordinarily involve con- 
siderably higher than usual legal exponits; and from the fact 
that special education law is complex and not particularly 
attractive to many plaintiffs* lawyers* 

First, the parents of handicapped children unquestionably 
incur financial obligations far beyond that experienced by other 
parents* Among these additional obligations are medical 
expenses, transportation expenses, homo care expenses, and home 
alteration and improvement exponsee, to name just a toyt^ What 
these additional financial obligations nean, in a practical 
sense, is that parents of handicapped children ordinarily have no 
residual resources to pay an attorney a small retainer, necoseary 
legal expenses, or even court coete* 

Second, despite the parents* greater inability to payr the 
cruel fact of the matter is that special education act i one and 



3* Bven apart from this financial reality, parents whose 
children are classified as handicapped are often on the bottoa of 
the socio-economic scale, and in fact are dieproportinately 
members of racial minorities* Thie latter reality flowe from the 
discriminatory fact that black children aro three times nore 
likely than white children to be enrolled in classes for the 
educably mentally retarded, and ono-and-a-half tines more likely 
to be enrolled in trainable mentally retarded programs* See , 
o*Q. , Office of Civil Rights, Department of Education, El ementary 
ana Secondary School Civil Riqhte Survey. ( 1980) * 
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proceedings acd often more expensive than other civil rights 
actions or proceedings. This greater oxpenst — facing the 
parents and thtir would-be lawyers — emanates from the early 
need to cttain doctors and other experts to testify (usually in 
opp03iti0D Ihe school boards* doctors and other retained and 

experts) about the nature of the disabilitits and the tduca- 
tional needs of the particular handicapped children. If the 
financially strapped parents cannot pay those expert witntss feet 
and other up-front legal expenses, and they usually cannut* it is 
unlikely that the expenses would be covered by counsel them- 
solves, at least not without a very strong case coupled with the 
potential of recovering expenses and costs in addition to or as 
part of an award of attorneys fees. 

Finally, special education law has come to bo viewed as a 
quite specialized area of the law. Given that it is complex and 
that it is unfortunately complicated, many attornoys appear to bo 
unwilling to master special education law to the oxtent necossary 



to confront well-verged and oxperienced (and paid) logal adversa- 
ries, without the incentive of fee awards, thore is little hope 
of attracting competent private attorneys to represent handi- 
capped children and their families. 

In sum, there Is a dire need for fee awards to attract 
private sawyers to roprouont handicapped children in special 
education actions and proceedings. 

4* The Effect of Saith v. Robinson Is the Denial to Handicapped 
Children and Thtir Faailies o£ the Legal Reprosontation 
Nectstary to Assort Their Rights 

In view of my oxporionce as a civil rights lawyor and as an 
expert on fees law, I certainly am of the opinion that tho 
Supreme Court** decision in Smith v. Robinson has already had an 
ovorwhelning "chilling effect" on the availability of private 
attorneys to rtprosont handicapped children and their families. 
Moreover, smich v. Robinson will continue to have this negativo 
impact until Congrois fully ovorrulos that decision. 

On behalf of the American Civil Liberties Union, I again 
urge tho tnactiient of the Handicapped Children's Protoction Act 
of 1985, as droftod in S. 415. 
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Senator Weicker. Thank you all for your testimony, and the 
committee stands adjourned. 
[The subcommittee adjourned at 11:80 a.m.] 
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